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United States of America, ss.

To EARL R. HUDSON Greeting:

You are hereby cited and admonished to be and ap-

pear at a United States Circuit of Appeals for the

Ninth Circuit, to be held at the City of San Francisco,

in the State of California, within thirty days from the

date hereof, pursuant to writ of error duly issued and

now on file in the Clerk's Office of the District Court

of the United States, in and for the Southern District

of California, in that certain case wherein Boston In-

surance Company, a corporation, is plaintiff in error

and you are defendant in error to show cause, if any

there be, why the judgment in said action mentioned,

should not be corrected, and speedy justice should not

be done to the parties in that behalf.

WITNESS, the Honorable Wm P James

United States District fudge for the Southern

District of California, this 4th day of Sep-

(Seal) tember, A. D. 1925, and of the Independence

of the United States, the one hundred and

fiftieth.

Wm P James

U. S. District Judge for the Southern District

of California.

Due and legal service of the within Citation and re-

ceipt of a copy thereof is hereby admitted this 8th day

of September, 1925.

H. R. Crozier

Irvine P. Aten

Frank Kauke

Attorneys for Defendant in Error
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[Endorsed]: 207 Civ. Nor. Div. Tn the United

States Circuit Court of Appeals for the Ninth Circuit.

Boston Insurance Company a corporation plaintiff in

error, vs. Earl R. Hudson Defendant in error. Cita-

tion. Filed Sept. 11 1925 Chas. N. Williams Clerk

R S Zimmerman Deputy

United States of America, ss.

The President of the United States of America,

To the Judges of the District Court of the United

States, for the Southern District of California,

GREETING:
Because in the record and proceedings, and also in

the rendition of the judgment of a plea which is in

the said District Court, before you between BOSTON
INSURANCE COMPANY, a corporation, plaintiff in

error, and EARL R. HUDSON, defendant in error,

a manifest error hath happened, to the great damage

of the said Boston Insurance Company, a corporation,

as by its complaint appears, and it being fit, that the

error, if anv there hath been, should be duly corrected,

and full and speedy justice done to the parties afore-

said in this behalf, you are hereby commanded, if judg-

ment be therein given, that then, under your seal, dis-

tinctly and openly, you send the record and proceedings

aforesaid, with all things concerning the same, to the

United States Circuit Court of Appeals for the Ninth

Circuit, together with this writ, so that you have the

same at the City of San Francisco, in the State of

California, within thirty days from the date hereof, in
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the said United States Circuit Court of Appeals, to

be there and then held, that the record and proceedings

aforesaid be inspected, the said United States Circuit

Court of Appeals may cause further to be done therein

to correct that error, what of right and according to

the law and custom of the United States should be

done.

WITNESS, the HON. WILLIAM H. TAFT,

Chief justice of the United States, this 4th

day of September in the year of our Lord one

thousand nine hundred and twenty-five and

(Seal) of the Independence of the United States the

one hundred and forty-nine.

Chas. N. Williams

Clerk of the District Court of the United States

of America, in and for the Southern Dis-

trict of California.

The above writ of error is hereby allowed.

Wm P James

Judge.

I hereby certify that a copy of the within Writ of

Error was on the 4th day of Sept., 1925, lodged in the

office of the Clerk of the said United States District

Court, for the Southern District of California, South-

ern Division, for said Defendants in Error.

(Seal) CHAS. N. WILLIAMS,

Clerk of the District Court of the United States

for the Southern District of California.

By Edmund L. Smith,

Deputy Clerk.
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[Endorsed] : United States Circuit Court of Appeals

for the Ninth Circuit Boston Insurance Company, a

corporation, Plaintiff in Error vs. Earl R. Hudson,

Defendant in Error Writ of Error Filed Sep 4

1925 Chas. N. Williams, Clerk By Edmund L. Smith,

Deputy Clerk

IN THE SUPERIOR COURT OF THE STATE
OF CALIFORNIA, IN AND FOR THE

COUNTY OF FRESNO.
---oOo

EARL R. HUDSON,

Plaintiff,

vs -

BOSTON INSURANCE COM-
PANY, a corporation,

Defendant.

No. 33,872

Dept. 3

COMPLAINT.

Comes now the plaintiff above named, complains of

the defendant and for cause of action alleges:

I.

That the defendant, Boston Insurance Company,

now is and at all the times herein mentioned has been

a corporation duly organized and existing under and

by virtue of the laws of the State of Massachusetts,

and doing business in the State of California.
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11.

That on the 9th day of January, 1923, at Del Rey,

in the County of Fresno, State of California, the de-

fendant, in consideration of the payment of the pre-

mium of $136.00, made its policy of insurance in writ-

ing by its agent duly authorized thereunto, insuring

against loss from fire among other things a one story

frame dwelling house in the sum of $3500.00; house-

hold furniture in the sum of $1000.00; barn in the sum

of $800.00; v/agons, buggies and vehicles, tools and

implements, and machinery in the sum of $200.00; a

garage in the sum of $200.00, all being situate upon

the southwest quarter of Section 26, Township 14

[D. M. B.] Mount Diablo Base and Meridian

South, Range 22 East, Mr ©r B ^ M^ all of which

more fully appears from a copy of said insurance

policy annexed hereto marked ''Exhibit A", hereby ex-

pressly referred to and by such reference made a part

and portion of this Complaint.

III.

That at the time of the issuance of said policy the

plaintiff herein was the owner in fee simple of said

land and premises and buildings located thereon, and

that prior to said time the said plaintifi had made a

contract for the sale of said lands to the ROSEDALE
VINEYARD COMPANY, a corporation, and that

D. MIURA, the person in whose name said policy of

insurance was written was the President of said Rose-

dale Vineyard Company, a corporation; that prior to

the date of the destruction of said buildmgs by fire,

hereinafter referred to, the defendant and its said
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agent, E. R. Fantz, of Del Rey, California, knew that

the said D. Miura was not the owner of said premises,

but knew that he was an officer of the said Rosedale

Vineyard Company, the corporation purchasing said

premises under contract from the said plaintiff, and the

defendant and its said agent further knew prior to the

September [B. F. B.]

25th day of November, 1923. that the plaintiff, and

the Rosedale Vineyard Company were such owners of

said property so insured by said policy; that on or

about the 25th day of September, 1923, the said dwell-

ing house and household furnishings were totally de-

stroyed by fire and thereby the Rosedale Vineyard

Company, a corporation, and the said plaintiff suffered

a loss in the principal sum of $4500.00.

IV.

That thereafter and on or about the 24th day of No-

vember, 1923, proof of said loss in accordance with the

terms of said policy was made, furnished and presented

to the defendant, and thereafter for a good and valu-

able consideration all of said claim was sold, assigned

and transferred to the plaintiff, and the said plaintiff

is now the owner and holder thereof; that all of the

conditions and terms of said policy on the part of the

insured have been otherwise performed, kept and com-

plied with.

V.

That plaintiff has made demand on the defendant

for the payment of the said sum of $4500.00 but the

defendant has refused and still fails, neglects and re-

fuses to pay said sum, or any part thereof, and the
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same together with interest thereon from the 24th day

of November. 1923, at the rate of 7 per cent per an-

num, remains now due and unpaid.

WHEREFORE, plaintiff prays judgment against

the defendant for the sum oi $4500.00 with interest

thereon from the 24th day of November, 1923, at the

rate of 7 per cent per annum to date of judgment, and

for costs incurred herein.

IRVINE P. ATEN,
H. R. CROZIER.

Attorneys for Plaintiff.

STATE OF CALIFORNIA, )

) ss.

COUNTY OF FRESNO, )

EARL R. HUDSON, being first duly sworn, de-

poses and says: That he is the plaintiff named in the

foregoing Complaint; that he has read the same and

knows the contents thereof; that the same is true of

his own knowledge, except as to those matters which

are therein stated on his information or belief, and as

to those matters that he believes it to be true.

(SEAL) EARL R. HUDSON,
Subscribed and sworn to before me this 18th day of

February, 1924.

H. R. CROZIER,

Notary Public in and for the County of Fresno,

State of California.
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EXHIBIT "A".

California Standard Form Fire Insurance Policy.

No. 109597. Amount $5700.00

No other insurance permitted

Except by agreement endorsed hereon or added hereto.

Rate 2.00—3.00—4.00

BOSTON INSURANCE COMPANY
Boston, Massachusetts

Home Office, Boston, Massachusetts. Pacific Depart-

ment, San Francisco, Cal.

IN CONSIDERATION of the Stipulations herein

named and of ONE HUNDRED THIRTY SIX and

00/100 Dollars Premium does insure D. MIURA for

the term of three years from the 1st day of January,

1923, at noon, to the 1st day of January, 1926, at noon,

against all loss or damage by fire, except as hereinafter

provided. To an amount not exceeding FIFTY

SEVEN HUNDRED dollars, to the following de-

scribed property while located and contained as de-

scribed herein and not elsewhere, to-wit: as per slip

hereto attached:

Standard Forms Bureau Form 396 (Feb. 1922)

ORCHARD OR FARM PROPERTY, SHORT
FORM on the following described property, all situate

on the southwest quarter section 26-14-22 Fresno

County, California,

1 $3500. On the story roof frame

dwelling house building and its additions (if any)

communicating and in contact therewith, and on awn-

ings, wall and ceiling decorations and frescoes, and all
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permanent fixtures attached to and forming a part

thereof, while occupied only for dwelling house pur-

poses.

2. $1000.— On household furniture and other per-

sonal effects including casts, curiosities, implements,

jewels, and jewelry, musical instruments, pictures, sci-

entific apparatus, sculptures, and tools (but excluding

accounts, bills, bullion, currency, dies, drawings, evi-

dences of debt or ownership or other documents, manu-

scripts, medals, merchandise kept for sale or on stor-

age, models, motor vehicles of any description, money,

notes, patterns, and securities:) all being the property

of insured or of any member of insured's household,

all only while contained in the above described dwelling

house building and its additions (if any) communicat-

ing and in contact therewith.

3. $800.— On the roof frame building and

additions (if any) communicating and in contact there-

with, including foundations, occupied as a barn.

4. $ nil On hay, grain and feed, only while con-

tained in the last above described building and addi-

tions (if any) communicating and in contact therewith.

5. $200.00 On wagons, buggies, and other vehicles,

harness, saddles, robes, whips, implements, tools and

agricultural implements and machinery (excluding

combined harvesters, threshing outfits, hay presses,

farm tractors, and motor vehicles of every description)

while located anywhere in the same county or adjoining

counties to that in which the building or buildings de-

scribed under this policy are located. It is expressly

understood and agreed, however, that this policy does
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not cover the said property while located in any city,

town or village.

6. $ nil On the building, including windmill,

tower and tank house (if any), attackers thereto.

7. $ Nil On pumping machinery and equipment, all

only while contained in last above described building.

8. $ Nil On the building occupied as pump

house.

9. $ Nil On pumping machinery and equipment,

all only while contained in last above described build-

ing.

10. $200.— On fra private garae, situate on above

described premises.

11. $ nil On

OCCUPANCY WARRANTY ATTACHED.

No insurance attaches under anv of the above items

unless a certain amount is specified and inserted in the

blank immediately preceding the item.

Loss, if any, on buildings only, subject however to

all the terms and conditions of this policy, payable to

assured. The provisions printed on the back of this

form are hereby referred to and made a part hereof.

Attached to Po.Hcy No. 109597 of the Boston Insurance

Co., name of company, agency at Del Rey, Cal. Dated,

Jan 9th, 1923, E. R. Fantz, Agent. For other pro-

visions see reverse side of this Rider. Trade Mark,

Standard. 396, Feb. 1923.

Provisions referred to in and Made part of this

Rider (No. 396)



12 Boston Insurance Company vs.

''Limitation on Amount Recoverable on One Article."

Claim for loss on any one picture, piece of statuary,

curiosity, or work of art, shall not exceed two hundred

and lifty ($250) dollars unless specifically insured.

"Restriction in Case of Specific Insurance." No
article or piece of personal property separately insured

for a specific amount under this or any other policy, is

covered by this policy except for such speci-fic amount,

if any, named herein.

"Hay Value Clause." It is understood and agreed

that in the event of loss or damage to hay insured

under this policv, this company shall not be liable for

more than 85% of the actual cash value thereof, at

the location and as of the time immediately preceding

such loss, and in the event of other insurance permitted

therein, then liable for its proportion only of 85% of

such cash value.

"Repairs." Permission granted to make alterations

or repairs to the above described buildings without

limit of time, and to buijd additions, and if in contact

therewith, this policy shall cover same or in same under

its respective items pertaining thereto.

"Gasoline and/or Kerosene Permit." Permission is

hereby granted (when not in violation of law or ordi-

nance) for the use of gasoline and/or kerosene stoves

or lamps in the above described dwelling house build-

ing, to maintain the private garage of the occupant in

an> of the above described buildings, and to keep and

use the necessary quantities of calcium carbide and of

gasoline, it being warranted by the insured that no

artificial light (other than incandescent electric light)
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be permitted in the room when the reservoir of any

machine or device using petroleum or any of its prod-

ucts of greater inflammability than kerosene oil is

being filled or drawn on. A breach of this warranty

suspends this insurance during such breach.

"Lightning Clause." This policy shall cover any

direct loss or damage by lightning (meaning thereby

the commonly accepted use of the term 'lightning* and

in no case to include loss or damage by cyclone, tornado

or windstorm) not exceeding the sum insured now the

interest of the insured in the property, and subject in

all other respects to the terms and conditions of this

policy; Provided, however, that if there shall be any

other insurance on said property this company shall be

liable only pro rata with such other insurance for any

direct loss by lightning whether such other insurance

be against direct loss by lightning or not.

"Electrical Exemption Clause." If dynamos, wiring,

lamps, motors, switches or other electrical appliances

or devices are insured by this policy, this insurance

shall not cover any immediate loss or damage to dyna-

mos, exciters, lamps, motors, switches, or any other

apparatus for generating, utilizing, testing, regulating,

or distributing electricity, caused directly by electric

currents therein whether artificial or natural, includin":

lightning.

Standard Forms Bureau Form 391 (Feb. 1919)

OCCUPANCY WARRANTY—(Farm Dwellings

and Contents.)

Commencement of Policy, Expiration of Policy,

Amount insured, Old Rate, New Rate, Return

Premium,
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In consideration of the rate at which this policy is

written, and subject to the conditions of this policy re-

garding vacancy and non-occupancy, it is warranted

that the dwelling described hereunder will be occupied

only by the owner of the title to the realty, by the

members of the owner's family, or by the salaried em-

ployees of the owner. A breach of this warranty

suspends this insurance during such breach. Attached

to Policy No. 109597 of the Boston Insurance Co. name

of Company Agency at Del Rey, Cal. Dated, Jan. 9th,

1923, E. R. Fantz, Agent

Trade Mar, 391. Feb. 1919.

Standard.

15. This company will not be liable beyond the actual

cash value of the interest of the insured in the

property at the time of

16. loss or damage nor exceeding what it would then

cost the insured to repair or replace the same

with material of like kind and

17. quality; said cash value to be estimated without

allowance for any increased cost cf repair or

reconstruction by reason of any

18. ordinance or law regulating repair or construc-

tion of buildings, and without compensation for

loss resulting from interruption of

19. business of manufacture.

20. This policy is made and accepted subject to the

foregoing stipulations and conditions and those

hereinafter stated, which
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21. are hereby specially referred to, and made part

of this poHcy, to^e:ether with such other provi-

sions, agreements or conditions as

22. may he endorsed hereon or added hereto, and no

officer, agent, or other representative of this com-

pany shall have power to

23. waive any provisions or condition of this policy

except by writing endorsed hereon or added here-

to, and no person, unless duly

24. authorized in writing, shall be deemed the agent

of this company.

25. This policy shall not be valid until countersigned

by the duly authorized agent of the company, at

Del Rey, Cal.

26. IN WITNESS WHEREOF, this company has

executed and attested these

27. presents. Boston Insurance Com])any, William

R. Hodge, President

28. Freeman Nickerson, Secretary.

29. Countersigned at Del Rey, Cal. this 9th day of

January, 1923.

30. E. R. Fantz, Agent.

31. STIPULATIONS AND CONDITIONS SPE-

CIALLY REFERRED TO.

32. PROPERTY NOT COVERED, (a) This com-

pany shall not be liable for loss to accounts, bills,

currency, evidences of

33. debt or ownership or other docuraents, money,

notes or securities; nor, (b) unless liability is

specifically assumed hereon, for loss
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34. to bullion, casts, curiosities, drawings, dies,

jewels, manuscripts, medals, models, patterns, pic-

tures, scientific apparatus, business or

35. store or office furniture or fixtures, sculptures,

frescoes, decorations, or property held on storage

or for repair.

36. HAZARDS not covered. This company will not

be liable for loss by (a) theft; or (b) by neglect

of the insured to

37. use all reasonable means to save and preserve

the property at and after a fire, or when the

property is endangered by fire; or

38. (c) (unless fire ensues, and in that event for the

damage by fire only) by explosion of any kind or

lightning; or (d) by invasion,

39. insurrection, riot, civil war, or commotions, or

(except as hereinafter provided) by military or

unsurped power, or order of any civil

40. authority, but the company will be liable (unless

otherwise provided by endorsement hereon or

added hereto) if the property is

41. lost or damaged, by fire or otherwise, by civil

authority, or military or unsurped power exer-

cised to prevent the spread of fire not

42. originating from a cause excepted hereunder and

which fire otherwise probablv would have caused

the loss of or damage to the

43. insured property.

44. MATTERS AVOIDING POLICY. This entire

])olicy shall be void, (a) if the insured has can-

celled or misrepresented any
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45. material fact or circumstances concerning this

insurance or the subject thereof; or, (b) in case

of anv fraud or false swearing by the

46. insured touching any matter relating to this in-

surance or the subject thereof, whether before or

after a loss.

47. Unless otherwise provided by agreement endorsed

hereon or added hereto, this entire policy shall

be void, (a) if the

48. insured now has or shall procure any other in-

surance, whether valid or not, on property cov-

ered in whole or in part by this policy,

49. or, (b) if the interest of the insured be other

than unconditional and sole ownership, or (c) if

the subject of insurance be a building

50. on ground not owned by the insured in fee simple,

or (d) if with the knowledge of the insured fore-

closure proceedings be com-

51. menced or notice given of sale of any property

covered by this policy bv virtue of any mortgage

or trust deed, or (e) if this policy

52. be assigned before a loss.

53. MATTERS SUSPENDING INSURANCE.
Unless otherwise provided by agreement endorsed

hereon or added hereto

54. this company shall not be liable for loss or dam-

age occurring (a) while the hazard be materiall};

increased by any means within

55. the control of the insured; or (b) if the subject

of insurance be a manufacturing establishment,

while it is operated in whole or in
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56. part at night later than ten o'clock or while it

ceases to be operated beyond the period of ten

consecutive days; or (c) while

57. mechanics or artisans are employed in building

or altering or repairing the described premises

for more than fifteen days at any one

58. time; or (d) while illuminating gas or vapor be

generated in the described building (or adjacent

thereto) for use therein; or (e)

59. while there be kept, used or allowed on the de-

scribed premises (any usage or custom of trade

or manufacture to the contrary not-

60. withstanding) calcium, carbide, phosphorus, dyna-

mite, nitroglycerine, fireworks or other explosives,

or exceeding one quart each of

61. benzine, gasoline, naptha or ether; or more than

twentv-five pounds of gunpowder; or (f) while

a building herein described

62. whether intended for occupation by owner or

tenant is vacant or unoccupied beyond the period

of ten (10) consecutive days;

63. (g) while the interest in, title to or possession

of the subject of insurance is changed excepting;

(1) by the death of the insured;

64. (2) a change of occupancy of building without

material increase of hazard; and (3) transfer by

one or more several copartners

65. or coowners to the others.

66. Such suspension shall not extend the term of this

policy nor create any right for refund of the

whole or any portion of
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67. premium, nor affect the respective rights of can-

cellation.

68. CHATTEL MORTGAGE. Unless otherwise

provided by agreement in writing endorsed

hereon or added hereto this

69. company shall not be liable for loss or damage

to any property insured hereunder while encum-

bered by a chattel/ mortgage, but

70. the liability of the company upon other property

hereby insured shall not be affected by such

chattel mortgage.

71. FALLEN BUILDING CLAUSE. Unless other-

wise provided by agreement endorsed hereon or

added hereto, if a build-

72. ing or any material part thereof fall, except as

the result of fire, all insurance by this policy on

such building or its contents shall

73. immediately cease.

74. REMOVAL WHEN ENDANGERED BY
FIRE. Should anv of said property be neces-

sarily removed because of danger

75. from fire, and there is no other insurance there-

on, that part of this policy in excess of the value

of the insured property remaining

76. in the original location, or, if there is other in-

surance thereon, that part of this policy in ex-

cess of its proportion of the value of the

77. insured property remaining in the original loca-

tion, shall, for the ensuing five days only, cover

said removal property in its new

78. location or locations.
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79. CANCELLATION. This policy shall be can-

celled at any time at the request of the insured,

in which case the com-

80. pany shall, upon surrender of this policy, refund

the excess of paid premium above the customary

short rates for the expired

8L time. This policy may be cancelled at any time,

without tender of unearned portion of premium,

by the company by giving

82. five (5) days' written notice of cancellation to

the insured and to any mortgagee or other party

to whom, with the written consent

83. of the company, this policy is made payable, in

which case the com.pany shall, upon surrender of

the policy or relin-

84. quishment of liability thereunder, refund the ex-

cess of paid premium above the pro rata premium

for the expired time.

85. DUTY OF INSURED IN CASE OF LOSS.

When a loss occurs the insured must give to this

company written notice

86. thereof without unnecessary delay; and shall

protect the property from further damage;

forthwith separate the damaged and

87. undamaged personal property and put it in the

best possible order, and without unnecessary de-

lay make a complete inventory

88. stating as far as possible the quantity and cost

of each article, and the amount claimed thereon.
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89. Within sixty days after the commencement of

the fire the insured shall render to the company

at its main office in

90. California, named herein preliminary proof of

loss consisting of a written statement signed and

sworn to by him setting forth

;

91. (a) his knowledge and belief as to the origin of

the fire; (b) the interest of the insured and of

all others in the property; (c) the

92. cash value of the different articles or properties

and the amount of loss thereon; (d) all incum-

brances thereon, (e) all other

93. insurance, whether valid or not, covering any of

said articles or properties; (f) a copy of the

descriptions and schedules in all

94. other policies unless similar to this policy, and

in that event, a statement as to the amounts for

which the different articles or prop-

95. erties are insured in each of the other policies;

(g) any changes of title, use, occupation, location

or possession of said property

96. since the issuance of this policy; (h) by whom
and for what purpose any building herein de-

scribed, and the several parts

97. thereof, were occupied at the time of the fire.

98. If the company claims that the preliminary proof

of loss is defective and within five days after the

receipt thereof

99. (without admitting the amount of loss or any

part thereof) notifies in writing the insured, or

the party making such proof of loss of
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100. the alleged defects (specifically stating them) and

requests that they be remedied by verified amend-

ments the insured or such party

101. within ten days after the receipt of such notifi-

cation and request must comply therewith or, if

unable so to do, present to the

102. company an affidavit to that efifect.

103. The insured shall also furnish, if required, as

far as it is practicable to obtain the same verified

plans and specifications of

104. any buildings, fixtures or machinery destroyed or

damaged; and the insured shall exhibit to any

person designated in writing by

105. this companv all that remains of any property

herein described and shall submit to examination

under oath, as often as required,

106. by any such person, and subscribe to the testi-

mony so given and shall produce to such person

for examination all books of account

107. bills, invoices, and other vouchers, and permit

extracts and copies thereof to be made and in

case the originals are lost certified

108. copies, if obtainable, shall be produced.

109. ASCERTAINMENT OF AMOUNT OF LOSS.

This company shall be deemed to have assented

to the amount of the

110. loss claimed by the insured in his preliminary

proof of loss, unless within twenty days after the

receipt thereof, or, if verified
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111 amendments have been requested, within twenty-

days after their receipt, or within twenty days

aftei the receipt of an affidavit

112. that the insured is unable to furnish such amend-

ments, the companv shall notify the insured in

writing of its partial or total

113. disagreement with the amount of loss claimed

by him and shall also notify him in writing of

the amount of loss, if any, the

114. company admits on each of the different articles

or properties set forth in the preliminary proof

or amendments thereto.

115. If the insured and this company fail to agree, in

whole or in part, as to the amount of loss within

ten days after such

116. notification, this company shall forthwith demand

in writing an appraisement of the loss or part of

loss as to which there is a

117. disagreement and shall name a competent and

disinterested appraiser, and the insured within

five days after receipt of such

118. demand and name, shall appoint a competent and

disinterested appraiser and notify the company

thereof in writing, and the

119. two so chosen shall before commencing the ap-

praisement, select a competent and disinterested

umpire.

120. The appraisers together shall estimate and ap-

praise the loss or part of loss as to which there

is a disagreement, stating
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121. separately the sound value and damage, and if

they fail to agree they shall submit their differ-

ences to the umpire, and the award

122. in writing duly verified of any two shall deter-

mine the amount or amounts of such loss.

123. The parties to the appraisement shall pay the

appraisers respectively appointed by them and

shall bear equaUy the expense

124. of the appraisement and the charges of the um-

pire.

125. If for any reason not attributable to the insured,

or to the appraiser appointed by him, an ap-

praisement is not had and

126. completed within ninety days after said prelim-

inary proof of loss is received by this company

the insured is not to be prejudiced

127. by the failure to make an appraisement, and may

prove the amount of his loss in an action brought

without such appraisement.

128. OPTIONS OF COMPANY IN CASE OF
LOSS. This company may, at its option, take

all or any part of the

129. property for which insurance hereunder is

claimed at its ascertained or appraised value, and

may also, at its option, in satis-

130. faction of its liability hereunder, repair, rebuild

or replace any building or structure or machine

or machinery used therein, with

131. other of like kind or quality, within a reasonable

time, upon giving notice within twenty days of

its intention so to do after the
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132. receipt by it of the preliminary proof of loss, or,

if verified amendments have been requested,

within twenty days after their

133. receipt, or, within twenty days after the receipt

of an affidavit that the insured is unable to fur-

nish such amendments.

134. There can be no abandonment to this company

of any property.

135. APPORTIONMENT OF LOSS. This company

shall not be liable under this policy for a greater

proportion of anv loss

136. on the described property, or for loss by, and

expenses of, removal from the premises endan-

gered by fire, than the amount hereby

137. insured bears to the entire insurance covering

such propertv whether valid or not, or by solvent

or insolvent insurers.

138. LOSS WHEN PAYABLE. A loss hereunder

shall be payable in thirty days after the amount

thereof has been ascertained

139. either by agreement or by appraisement; but if

such ascertainment is not had or made within

sixty days after the receipt

140. by the company of the preliminary proof of loss,

then the loss shall be payable in ninety days after

such receipt.

141. NON-WAIVER BY APPRAISAL OR EXAM-
INATION. This company shall not be held to

have waived any pro-



26 Boston Insurance Company vs.

142. vision or condition of this policy or any forfeit-

ure thereof, by assenting to the amount of the

loss or damage or by any require-

143. ment, act, or proceeding on its part relating to

the appraisal or to any examination herein pro-

vided for.

144. SUBROGATION. If this company shall claim

that the fire was caused by the act or neglect of

any person or corporation,

145. this companv shall, on payment of the loss be

subrogated to the extent of such payment to all

right of recovery by the insured for

146. the loss resulting therefrom, and such right shall

be assigned to this company by the insured on

receiving such payment.

147. TIME FOR COMMENCEMENT OF AC-

TION. No suit or action on this policy for the

recovery of anv claim shall be

148. sustained, until after full compliance by the in-

sured with all of the foregoing requirements, nor

unless begun within fifteen months,

149. next after the commencement of the fire.

150. DEFINITIONS. Wherever in this policy the

word ''insured' occurs, it shall be held to include

the legal representatives

151. of the insured in case of his death, and wherever

the word "loss" occurs, it shall be deemed the

equivalent of "loss or damage"

152. and wherever the words "the time of loss or dam-

age" are used they shall be deemed the equivalent

of "the time of the com-

153 mencement of the fire."
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ASSIGNMENT OF INTEREST OF INSURED.
Please read the following note before transfer of policy

This poHcy is not assignable for purposes of collat-

eral security, but in all such cases it is to be made

"Payable in case of loss", etc., by declaration on its

face. In case of actual sale or transfer of title, the

annexed form may be used, which must be executed at

the time of said transfer.

For Value received hereby transfer, assign and

set over unto and. . . .assigns. . . .title and

interest in this Policy No and all advantages to

be derived therefrom, subject to all the terms and con-

ditions therein mentioned and referred to.

Witness. . . .hand this day of 19

CONSENT OF COMPANY TO ASSIGNMENT.

Approved at this .... dav of 19,

Agent.

FORM OF REMOVAL.
Permission is hereby granted to remove the property

insured by this Policy to the situate and

this Policy is hereby made to cover the same property

for like amounts in new locality, all liability in former

locality to cease from this date.

Rate increased to ... % Additional Premium $ . . . .

Rate reduced to . . . % Return Premium $

Dated 19

Sheet Block No

Agent.
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TOTAL CANCELLATION OF POLICY.

Date of Cancellation Year Month Day

Date of Policy

Time in Force

Premium Paid Company $

Earned at rate $

Returned to Insured $

If pro rata, state reason.

Agency 19 In consideration of. . . .

Dollars return premium, receipt of which is hereby

acknowledged, this policy is hereby cancelled and sur-

rendered to the Company.

Signature of Insured.

ENDORSED:—
Stock Company, BOSTON INSURANCE COM-

PANY, Boston, Massachusetts, Cash Capital - -

$L000,00O, William R. Hedge, President Freeman

Nickerson, Secretary. California Standard Form Fire

Insurance Policy. No. 109597. Expires January 1st,

1926, Location Fresno County, California, Amt.

$5700.00 Prem. $136.00 Name of Insured D. Miura.

Boston Insurance Company, Boston Massachusetts.

Pacific Coast Department, 202-204 Sansome Street,

San Francisco, A. T. Bailey, Manager. E. R. Fantz.

It is important that the written or descriptive portions

of all policies covering the same property read exactly

alike.

If they do not, they should be made uniform at once.
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READ THIS POLICY.

Ins. Co. is liable only for actual cash value.

Policy is void in case of any fraud, false swearing,

misrepresentation or concealment about material facts.

Policy is void, unless otherwise agreed in writing, if

1st. It is assigned before loss;

2nd. Insured has or shall procure other insurance;

3rd. Any change occurs in location of property;

4th. Insured building is on ground not owned in fee

simple by insured

5th. Insured is not sole and unconditional owner.

Policy is suspended, unless otherwise agreed in writ-

ing, if

6th. Described building becomes vacant or unoccu-

pied for 10 days;

7th. Mechanics are employed more than 15 days in

repairing same;

8th. Property is or becomes encumbered by chattel

mortgage

;

9th. Illuminating gas or vapor is generated in or

adjacent to described building;

10th. Explosives or prohibited quantities of gaso-

line, etc. ,are kept on premises.

Insurance ceases if described building or any ma-

terial part falls except as result of fire.

Policy does not cover certain enumerated personal

property.

NOTE particularly duty of insured in case of loss:

ALSO provisions avoiding or suspending policy, in-

cluding changes of ownership or possession.
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(ENDORSED) : No 33872 Filed Feb 19 1924 D.

M. Barnwell, Clerk, By E. Dunsenberry, Deputy

[Endorsed] : 207 J In the District Court of the

United States, Southern District of California North-

ern Division. Earl R Hudson, Plaintiff, against

Bowston Insurance Company, a corporation. Defend-

ant. Transcript of Superior Court Files on Change

of Venue Filed Mar 28 1924 Chas. N. Williams,

Clerk By R S Zimmerman, Deputy Clerk

IN THE DISTRICT COURT OF THE UNITED
STATES, IN AND FOR THE NORTHERN

DIVISION OF THE SOUTHERN
DISTRICT OF CALIFORNIA.

EARL R. HUDSON,
Plaintiff",

vs.

BOSTON INSURANCE COMPANY,
a corporation,

Defendant.

Now comes the defendant in the above entitled action

and answering unto the complaint herein denies and

alleges as follows:

1. Defendant denies that at any time prior to the

date of the fire referred to in the complaint, it knew

that the Miura mentioned therein was not an owner of

the premises described in the policy; and denies that

at any time prior to said fire defendant knew that said

Miura was an officer of the Rosedale Vineyard Com-

pany, mentioned in said complaint.
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2. Defendant admits that it was advised by the

proof of loss furnished by the insured named in said

poHcy on or about the 25th of November, A. D. 1923,

that the plaintiff and the Rosedale Vineyard Company

were the owners of said property, but defendant alleges

that at no time prior to the happening of said fire did

it know or have any notice of the fact that the insured

named therein was not the owner of said premises or

that the plaintiff and the said Rosedale Vineyard Com-

pany were or either of them was the owner thereof.

3. Defendant denies on information and belief that

the E. R. Fantz referred to in said complaint knew at

the time of the issuance of the policy referred to in

the complaint that the said Miura was not the owner

of said premises ; and upon the same ground denies

that the said Fantz knew at said time that said Miura

was an officer of the said Rosedale Vineyard Com-

pany ; and upon the same ground denies that the said

Fantz at said time knew that the plaintiff and the said

Rosedale Vineyard Company were or either of them

was the owner of said premises. Defendant has no

information or belief upon the subject sufficient to

enable it to answer the allegations of said complaint

regarding the knowledge of the said Fantz respecting

the ownership of said premises at times subsequent to

the issuance of said policy and prior to the happening

of said fire and upon that ground denies the said alle-

gations and the whole thereof; and in this behalf de-

fendant avers that the said Fantz was not the general

agent of defendant at said or at any time in and for

the State of California, but that he was at all of the
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times referred to in the complaint the local agent of

said defendant in the Town of Del Rey, State of Cali-

fornia.

4. Defendant denies that all of the conditions and

terms of the policy sued on were performed, kept and

complied with, or kept or performed or complied with

by the said insured and in this behalf defendant al-

leges that in and by the terms of the policy sued on

it was stipulated and agreed by the parties thereto

that if the interest of the insured in the property de-

scribed in said policy was other than unconditional

and sole ownership, said entire policy should be void.

And defendant alleges that at the time of the issuance

of said policy and at the time of said fire, the insured

named in the policy was not the sole nor the uncondi-

tional owner or the owner at all of any of the property

described in said policy, except the personal property

therein described.

5. Defendant denies that the sum of forty-five hun-

dred dollars ($4500.00), or any other sum, remains

now due or that the same or any part thereof has ever

been due from defendant to the plaintiff

WHEREFORE, defendant prays that plaintiff take

noting by this action and that defendant have judgment

for its costs.

Redman & Alexander

Gallaher, Simpson & Hays

Attorneys for defendant.
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STATE OF CALIFORNIA, )

: ss.

City and County of San Francisco. )

C. A. COLVIN. being first duly sworn, deposes and

says: That he is the Manager of the defendant in

the above entitled action and as such is authorized to

verify the foregoing answer on its behalf; that he has

read the said answer and knows the contents thereof

and that the same is true of his own knowledge except

as to the matters therein stated on information or be-

lief and that as to such matters he believes it to be

true.

C. A. Colvin.

Subscribed and Sworn to before me this 3 day of

July, 1924

Henrietta Harper

NOTARY PUBLIC
in and for the Citv and County of

(Seal) San Francisco, State of California

[Endorsed] : Due service of the within Answer and

receipt of a copy thereof, are hereby admitted this 7th

day of July, 1924. Irvine P. Aten. H. attorney for

plaintiff 207 J In the District Court of the United

States, in and for the Northern Division of the South-

ern District of California. Earl R. Hudson, Plaintiff,

vs. Boston Insurance Company, a corporation. De-

fendant. Answer. Filed Jul 9 1924. Chas. N. Wil-

liams, Clerk. L. J. Cordes deputy clerk. Gallaher,

Simpson & Havs attorneys at law Brix Building

Fresno, California.
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IN THE DISTRICT COURT OF THE UNITED
STATES IN AND FOR THE SOUTH-
ERN DISTRICT OF CALIFORNIA,

NORTHERN DIVISION

EARL R. HUDSON,

Plaintiff,

vs.

BOSTON INSURANCE
COMPANY, a corporation.

Defendant.

No. 207-J-CiviI.

AMENDED
COMPLAINT.

Comes now the plaintiff above named, and, by leave

of the Court first had and obtained, files this his

amended complaint, and alleges as follows:

I.

That the defendant, Boston Insurance Company, is

now and at and during- all the times herein mentioned

has been, a corporation duly organized and existing

as such under and by virtue of the laws of the State

of Massuchusetts, and doing business in the State of

California.

IL

That on the 9th day of January, 1923, at Del Rey,

in the County of Fresno, State of California, the de-

fendant, in consideration of the payment of the pre-

mium of $136.00, made its policy of insurance in writ-

ing by its agent duly authorized thereunto, insuring
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against loss from fire, among other things, a one-story

frame dwelHng house in the sum of $3500.00; house-

hold furniture and other personal effects in the sum

of $1000.00; barn in the sum of $800.00; wagon, bug-

gies and vehicles, too^s, implements and machinery in

the sum of $200.00; a garage in the sum of $200.00;

all being situate upon the southwest quarter (SW34)

of section twenty-six (26) in township fourteen (14)

south of range twenty-two (22) east. Mount Diablo

Base and Meridian, all of which more fully appears

from a copy of said insurance policy annexed hereto,

marked "Exhibit A", hereby expressly referred to and

by such reference made a part and portion of this

complaint.

II.

That at the time of the issuance of said policy of

insurance and to and at the time of the loss by fire

as hereinafter alleged, the plaintiff herein w^as the

owner in fee simple of said lands and premises and

the buildings located thereon; that prior to the time

of the issuance of said policy of insurance the said

plaintiff had made a contract for the sale of said lands

to the Rosedale Vineyard Company, a corporation, and

that said contract of sale continued to be, and was, in

force and effect at the time said policy of insurance

was written, and thereafter, to and at the time of the

destruction of said buildings by fire as hereinafter

alleged; that D. Miura, the person in whose name said

policy of insurance was written, was at and during

all said times to and at the time of said loss by fire,

the owner of said household furniture and personal
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effects ; and said D. Miura at the time said policy was

issued was the president of said Rosedale Vineyard

Company, a corporation. That prior to the date of

the destruction of said buildings and furniture by fire,

as hereinafter alleged, the defendant, and its said

agent, E. R. Fantz, of Del Rey, California, knew that

the said D. Miura was not the owner of said lands and

buildings, and knew that he was an officer of the said

Rosedale Vineyard Company, the corporation purchas-

ing said premises under contract from the said plain-

tiff. That the said defendant, by and through its said

agent, further knew that the ownership and legal title

to said real property and buildings were vested in said

plaintiff, and that an equitable interest therein was

vested in the Rosedale Vineyard Company, as pur-

chaser under said contract of sale, and that the said

D. Miura was the owner of said household furniture

and personal effects. That on or about the 25th day

of September, 1923, the said dwelling house and said

household furniture were totally destroyed by fire, and

thereby said Rosedale Vineyard Company, a corpora-

tion, said D. Miura, and the said Plaintiff, suffered a

loss in the aggregate principal sum of $4500.00.

III.

That thereafter, and on or about the 24th day of

November, 1923, proof of said loss, in accordance with

the terms of said policy, was made, furnished and pre-

sented to the defendant, and thereafter for a good and

valuable consideration all of the claims of the said

Rosedale Vineyard Company and the said D. Miura,

under said policy of insurance and by reason of said
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loss, were sold, assigned and transferred to the plain-

tiff, and the said plaintiff is now the owner and holder

of all claims under said policy and by reason of said

loss by fire. That each and all of the conditions and

terms of said policy on the part of the insured have

been duly performed, kept and complied with.

IV.

That plaintiff has made demand on the defendant

for the payment of said sum of $4500.00, but the de-

fendant has refused, and still fails, neglects and re-

fuses, to pay said sum. or any part thereof, and same,

together with interest thereon from the 24th day of

November, 1923, at the rate of seven per cent per an-

num, remains now due, owing and unpaid from the

defendant to the plaintiff.

WHEREFORE, plaintiff prays for judgment against

the defendant in the sum of $4500.00, together with

interest thereon from the 24th day of November, 1923,

at the rate of seven per cent per annum, and for costs

of suit.

Irvine P. Aten

H. R. Crozier

Frank Kauke

Attorneys for Plaintiff.

State of California, )

) ss.

County of Fresno. )

EARL R. HUDSON, being duly sworn, deposes and

says: That he is the plaintiff in the above entitled

action; that he has read the annexed and foregoing
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amended complaint and knows the contents thereof,

and that the same is true of his own knowledge,, ex-

cept as to the matters which are therein stated on his

information or belief, and as to those matters that he

believes it to be true.

Earl R. Hudson

Subscribed and sworn to before me, this 27th day

of July, 1925.

(SEAL) H. R. Crozier

Notary Public in and for the County of Fresno,

State of California.

EXHIBIT "A".

California Standard Form Fire Insurance Policy.

No. 109597. Amount $5700.00

No other insurance permitted

Except by agreement endorsed hereon or added hereto.

Rate. 2.00-3.00-4.00

BOSTON INSURANCE COMPANY
Boston, Massachusetts

Home Office, Boston, Massachusetts, Pacific Depart-

men, San Francisco, Cal.

IN CONSIDERATION of the Stipulation herein

named and of ONE HUNDRED THIRTY SIX and

00/100 Dollars Premium does insure D. MIURA for

the term of three years from the 1st day of January,

1923, at noon, to the 1st day of January, 1926, at

noon, against all loss or damage by fire, except as here-

inafter provided. To an amount not exceeding FIFTY
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SEVEN HUNDRED Dollars, to the following de-

scribed property while located and contained as de-

scribed herein and not else-where, to-wit: as per slip

hereto attached:

Standard Forms Bureau Form 396 (Feb. 1922)

ORCHARD OR FARM PROPERTY, SHORT
FORM on the following described property, all situate

on the southwest quarter section 26-14-22 Fresno

County, California,

1 $3500. on the story roof frame dwelling

house building and its additions (if any) communicat-

ing and in contact there with, and on awnings, wall

and ceiling decorations and frescoes, and all permanent

fixtures, attached to and forming a part thereof, while

occupied only for dwelling house purposes.

2. $1000.- On household furniture and other per-

sonal eifects including casts, curiosities, implements,

jewels, and jewelry, musical instruments, pictures,

scientific apparatus, sculptures, and tools (but exclud-

ing accounts, bills, bullion, currency, dies, drawings,

evidences of debt or ownership or other documents,

manuscripts, medals, merchandise kept for sale or on

storage, models, motor vehicles of any description,

money, notes, patterns, and securities; all being the

property of insured or of any member of insured's

household, all only while contained in the above de-

scribed dwelling house building and its additions (if

any) communicating and in contact therewith.
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3. $800.0 On the roof frame building and

additions (if any) communicating and in contact there-

with, including foundations, occupied as a barn.

4. $ nil On hay, grain and feed, only while con-

tained in the last above described building and addi-

tions (if any) communicating and in contact there-

with.

5. $200.00 On wagons, buggies, and other ve-

hicles, harness, saddles, robes, whips, implements, tools

and agricultural implements and machinery (excluding

combined harvesters, threshing outfits, hay presses,

farm tractors, and motor vehicles of every description)

while located anywhere in the same county or adjoin-

ing counties to that in which the building or buildings

described under this policy are located. It is expressly

understood and agreed, however, that this policy does

not cover the said property while located in any city,

town or village.

6. $ nil On the building, including wind-

mill, tower and tank house, (if any), attached thereto.

7. $ nil On pumping machinery and equipment,

all only while contained in last above described build-

ing.

8. $ nil On the building occupied as pump

house.

9. $ nil on pumping machinery and equipment, all

only while contained in last above described building.

10. $200.- On frame private garage, situate on

above described premises.

11. $ nil On



Earl R. Hudson 41

OCCUPANCY WARRANTY ATTACHED.
No insurance attaches under any of the above items

unless a certain amount is specified and inserted in the

blank immediately preceding the item.

Loss, if any, on buildings only, subject however to

all the terms and conditions of this poHcy, payable to

assured. The provisions printed on the back of this

form are hereby referred to and made a part thereof.

Attached to Policy No. 109597 of the Boston Insur-

ance Co. name of company, agency at Del Rey, Cal.

Dated Jan 9th, 1923, E. R. Fantz, Agent. For^ther

provisions see reverse side of this Rider. Trade Mark,

Standard. 396, Feb. 1923. Provisions referred to in

and Made part of this Rider (No. 396)

"Limitation on Amount Recoverable on One Arti-

cle.'' Claim for loss on any one picture, piece of

statuary, curiosity, or work of art, shall not exceed

two hundred and fifty ($250) dollars unless specifically

insured.

"Restricting in Case of Specific Insurance." No.

article or piece of personal property separately insured

lor a specific amount under this, or any other policy,

is covered by this policy except for such specific

amount, if any, named herein.

"Hay Value Clause." It is understood and agreed

that in the event of loss or damage to hay insured

under this policy, this company shall not be liable for

more than 85% of the actual cash value thereof, at

the location and as of the time immediately preceding

such loss, and in proportion only of 85% of such cash

value.
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''Repairs". Permission granted to make alterations

or repairs to the above described buildings without

limit of time, and to build additions, and if in contact

therewith, this policy shall cover same or in same

under its respective items pertaining thereto.

"Gasoline and/or Kerosene Permit." Permission is

hereby granted (when not in violation of law or ordi-

nance) for the use of gasoline and/or kerosene stoves

or lamps in the above described dwelling house build-

ing, to maintain the private garage of the occupant in

any of the above described buildings, and to keep and

use the necessary quantities of calcium carbide and of

gasoline, it being warranted by the insured that no

artificial light (other than incandescent electric light)

be permitted in the room when the reservoir of any

machine or device using petroleum or any of its prod-

ucts of greater inflammability than kerosene oil is be-

ing filled or drawn on. A breach of this warranty

suspends this insurance during such breach.

"Lightning Clause." This policy shall cover any di-

rect loss or damage by lightning (meaning thereby the

commonly accepted use of the term "lightning" and in

no case to include loss or damage by cyclone, tornado

or windstorm) not exceeding the sum insured nor the

interest of the insured in the property, and subject in

all other respects to the terms and conditions of this

policy; Provided, however, that if there shall be any

other insurance on said propeity this company shall

be liable only pro rata with such other insurance for

any direct loss by lightning whether such other insur-

ance be against direct loss by lightning or not.
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''Electrical Exemption Clause." If dynamos, wiring,

lamps, motors switches or other electrical appliances

or devices are insured by this policy, this insurance

shall not cover any immediate loss or damage to dy-

namos, exciters, lamps, motors, switches, or any other

apparatus for generating, utilizing, testing, regulating,

or distributing electricity, caused directly by electric

currents therein whether artificial or natural, including

lightning.

Standard Forms Bureau Form 391 (Feb. 1919)

OCCUPANCY WARRANTY—(Farm Dwellings and

Contents.)

Commencement of Policy. Expiration of Policy,

Amount insured, Old Rate, New Rate, Return Premium.

In consideration of the rate at which this policy is

written, and subject to the conditions of this policy

regarding vacancy and non-occupancy, it is warranted

that the dwelling described hereunder will be occupied

only by the owner of the title to the realty, by the

members of the owner's family, or by the salaried em-

ployees of the owner. A breach of this warranty sus-

pends this insurance during such breach. Attached

to Policy No. 109597 of the Boston Insurance Co.

name of Company Agency at Del Rey, Cal. Dated,

Jan. 9th, 1923.

E. R. FANTZ, Agent.

Trade Mark, 391. Feb. 1919.

Standard.
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15. This company will not be liable beyond the actual

cash value of the interest of the insured in the

property at the time of

16. loss or damage nor exceeding what it would then

cost the insured to repair or replace the same

with material of like kind and

17. quality; said cash value to be estimated without

allowance for any increased cost of repair or

reconstruction by reason of any

18. ordinance or law regulating repair or construc-

tion of buildings, and without compensation for

loss resulting from interruption of

19. business or manufacture.

20. This policy is made and accepted wubject to the

foregoing stipulations and conditions and those

hereinafter stated, which

21. are hereby specially referred to, and made part

of this policy, together with such other provi-

sions, agreements or conditions as

22. may be endorsed hereon or added hereto, and no

officer, agent, or other representative of this com-

pany shall have power to

23. waive any provision or condition of this policy

except by writing endorsed hereon or added

hereto, and no person, unless duly

24. authorized in writing, shall be demmed the agent

of this company.

25. This policy shall not be valid until countersigned

by the duly authorized agent of the company, at

Del Rey, Cal.
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26. TX WITNESS WHEREOF, this company has

executed and attested these

27. ])resents. Boston Insurance Company,

WILLIAM R. HODGE, President

28. FREEMAN NICKERSON, Secretary.

29. Countersigned at Del Rey, Cal. this 9th day of

January, 1923.

30. E. R. FANTZ, Agent.

31. STIPULATIONS AND CONDITIONS
SPECIALLY REFERRED TO.

32. PROPERTY NOT COVERED, (a) This com-

pany shall not be liable for loss to accounts, bills,

currency, evidences of

33. debt or ownership or other documents, money,

notes or securities; nor, (b) unless liability is

specifically assumed hereon, for loss

34. to bullion, casts, curiosities, drawings, dies, jew-

els, manuscripts, medals, models, patterns, pic-

tures, scientific apparatus, business

35. or store or office furniture or fixtures, sculptures,

frescoes, decorations, or property held on storage

or for repair.

36. HAZZARDS not covered. This company will

not be liable for loss by (a) theft; or (b) by

neglect of the insured to

37. use all reasonable means to save and preserve

the property at and after a fire, or when the

property is endangered by fire; or

38. (c) (unless fire ensues, and in that event for the

damage by fire only) by explosion of any kind

or lightning; or (d) by invasion,
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39. insurrection, riot, civil war, or commotions, or

(except as hereinafter provided) by military or

u?2surped power, or order of any

40. civil authority, but the company will be liable

(unless otherwise provided by endorsement hereon

or added heretoO if the property is

41. lost or damaged by fire or otherwise, by civil

authority, or military or uwsurped power excer-

cised to prevent the spread of fire

42. not originating from a cause excepted hereunder

and which fire otherwise probably would have

caused the loss of or damage to the

43. insured property.

44. MATTERS AVOIDING POLICY. This entire

poHcy shall be void, (a) if the insured has con-

cealed or misrepresented any

45. material fact or circumstances concerning this

insurance or the subject thereof; or, (b) in case

of any fraud or false swearing

46. by the insured touching any matter relating to

this insurance or the subject thereof, whether

before or after a loss.

47. Unless otherwise provided by agreement en-

dorsed hereon or added hereto, this entire policy

shall be void, (a) if the

48. insured now has or shall procure any other insur-

ance, whether valid or not, on property covered

in whole or in part by this pol-

49. icy or (b) if the interest of the insured be other

than unconditional and sole ownership, or (c) if

the subject of insurance be a building
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50. on ground not owned by the insured in fee sim-

ple, or (d) if with the knowledge of the insured

foreclosure proceedings be com-

51. menced or notice given of sale of any property

covered by this policy by virtue of any mortgage

or trust deed, or (e) if this policy

52. be assigned before a loss.

53. MATTERS SUSPENDING INSURANCE. Un-

less otherwise provided by agreement endorsed

hereon or added hereto

54. this company shall not be liable for loss or dam-

age occurring (a) while the hazard be materially

increase by any means within

55. the control of the insured; or (b) if the subject

of insurance be a manufacturing establishment,

while it is operated in whole or

56. in part at night later than ten o'clock or while

it ceases to be operated beyond the period of ten

consecutive days; or (c) while

57. mechanics or artisans are employed in building

or altering or repairing the described premises

for more than fifteen days at any

58. one time; or (d) while illuminating gas or vapor

be generated in the described building (or ad-

jacent there) for use therein; or (e)

59. while there be kept, used or allowed on the de-

scribed premises (any usage or custom of trade

or manufacture to the contrary not-

60. withstanding) calcium, carbide, phosphorus, dy-

namite, nitroglycerine, fireworks or other explo-

sives; or exceeding one quart each
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61. of benzine, gasoline, iiaptha or ether; or more

than twenty-five pounds of gunpowder; or (f)

while a building herein described

62. whether intended for occupation by owner or

tenant is vacant or unoccupied beyond the period

of ten (10) consecutive days;

63. (g) while the interest in, title to or possession

of the subject of insurance is changed excepting

(1) by the death of the insured;

64. (2) a change of occupancy of building without

material increase of hazard; and (3) transfer by

one or more several copartners

65. or coowners to the others.

66. Such suspension shall not extend the term of this

policy nor create any right for refund of the

whole or any portion of

67. premium, nor affect the respective rights of can-

cellation.

68. CHATTEL MORTGAGE. Unless otherwise

provided by agreement in writing endorse hereon

or added hereto this

69. company shall not be liable for loss or damage

to any property insured hereunder while encum-

bered by a chattel mortgage, but

70. the liability of the company upon other property

hereby insured shall not be affected by such chat-

tel mortgage.

71. FALLEN BUILDING CLAUSE. Unless oth-

erwise provided by agreement endorsed hereon

or added hereto, if a build-
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72. ing or any material part thereof fall, except as

the result of fire, all insurance by this policy on

such building or its contents shall

73. immediately cease.

74. REMOVAL WHEN ENDANGERED BY
FIRE. Should any of said property be neces-

sarily removed because of danger

75. from fire, and there is no other insurance there-

on, that part of this policy in excess of the value

of the insured property remaining

76. in the original location, or, if there is other in-

surance thereon that part of this policy in excess

of its proportion of the value of the

77. insured property remaining in the original loca-

tion, shall, for the ensuing five days only, cover

said removal property in its new

78. location or locations.

79. CANCELLATION. This policy shall be can-

celled at any time at the request of the insured,

in which case the com-

80. pany shall, upon surrender of this policy, refund

the excess of paid premium above the customary

short rates for the expired

8L time. This policy may be cancelled at any time,

without tender of unearned portion of premium,

by the company by giving

82. five (5) day's written notice of cancellation to

the insured and to any mortgagee or other party

to whom, with the written consent
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83. of the company, this poHcy is made payable, in

which case the company shall, upon surrender of

the policy or relin-

84. quishment of liability thereunder refund the ex-

cess of paid premium above the prorata pre-

mium for the expired time.

85. DUTY OF INSURED IN CASE OF LOSS.

When a loss occurs the insured must give to this

company written notice

86. thereof without unnecessary delay ; and shall pro-

tect the property from further damage; forth-

with separate the damaged and

87. undamaged personal property and put it in the

best possible order, and without unnecessary de-

lay make a complete inventory

88. stating as far as possible the quantity and cost

of each article, and the amount claimed thereon.

89. Within sixty days after the commencement of

the fire the insured shall render to the company

at its main office in

90. California, named herein preliminary proof of

loss consisting of a written statement signed and

sworn to by him setting forth;

91. (a) his knowledge and belief as to the origin of

the fire; (b) the interest of the insured and of all

others in the property; (c) the

92. cash value of the different articles or properties

and the amount of loss thereon; (d) all incum-

brances thereon; (i) all other
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93. insurance, whether vaHd or not, covering any of

said articles or properties; (f) a copy of the

descriptions and schedules in all

94 other policies unless similar to this policy, and

in that event, a statement as to the amounts for

which the different articles or prop-

95. erties are insured in each of the other policies;

(g) and changes of title, use, occupation, loca-

tion or possession of said property

96. since the issuance of this policy; (h) by whom

and for what purpose any building herein de-

scribed, and the several parts

97. thereof, were occupied at the time of the fire.

98. If the company claims that the preliminary proof

of loss is defective and within five days after the

receipt thereof

99. (without admitting the amount of loss or any

part thereof) notifies in writing the insured, or

the party making such proof of loss of

100. the alleged defects (specifically stating them)

and requests that they be remedied by verified

amendments the insured or such party

101. within ten days after the receipt of such notifica-

tion and request must comply therewith or, if

unable so to do, present to the

102. company an affidavit to that effect.

103. The insured shall also furnish, if required, as

far as it is practicable to obtain the same veri-

fied plans and specifications of
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104. any buildings, fixtures or machinery destroyed or

damaged; and the insured shall exhibit to any

person designated in writing by

105. this company all that remains of any property

herein described and shall submit to examination

under oath, as often as required,

106. by any such person, and subscribe to the testi-

mony so given and shall produce to such person

for examination all books of account,

107. bills, invoices, and other vouchers, and pern-it

extracts and certified copies to be made and in

case the originals are lost

108. copies, if obtainable, shall be produced.

109. ASCERTAINMENT OF AMOUNT OF LOSS.

This company shall be deemed to have assented

to the amount of the

110. loss claimed by the insured in his preHminary

proof of loss, unless within twenty days after the

receipt thereof, or, if verified

111. amendments have been requested, within twenty

days after their receipt, or within twenty days

after the receipt of an affidavit

112. that the insured is unable to furnish such amend-

ments, the company shall notify the insured in

writing of its partial or total

113. disagreement with the amount of loss claimed

by him and shall also notify him in writing of

the amount of loss, if any, the

114. company admits on each of the different articles

or properties set forth in the preliminary proof

or amendments thereto.
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115. If the insured and this company fail to agree,

in whole or in part, as to the amount of loss

within ten days after such

116. notification, this company shall forthwith demand

in writing an appraisement of the loss or part of

loss as to which there is a

117. disagreement and shall name a competent and

disinterested appraiser, and the insured within

five days after receipt of such

118. demand and name, shall appoint a competent and

disinterested appraiser and notify the company

thereof in writing, and the

119. two so chosen shall before commencing the ap-

praisement, select a competent and disinterested

umpire.

120. The appraisers together shall estimate and ap-

praise the loss or part of loss as to which there

is a disagreement, stating

121. separately the sound value and damage, and if

they fail to agree they shall submit their dififer-

ences to the umpire, and the award

122. in writing duly verified of any two shall deter-

mine the amount or amounts of such loss.

123. The parties to the appraisement shall pay the ap-

praisers respectively appointed by them and shall

bear equally the expense

124. of the appraisement and the charges of the um-

pire.

125. If for any reason not attributable to the insured,

or to the appraiser appointed by him, an ap-

praisement is not had and
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126. completed within ninety days after said prelim-

inary proof of loss is received by this company

the insured is not to be prejudiced

127. by the failure to make an appraisement, and may

prove the amount of his loss in an action brought

without such appraisement.

128. OPTIONS OF COMPANY IN CASE OF
LOSS. This company may, at its option, take,

all or any part of the

129. property for which insurance hereunder is

claimed at its ascertained or appraised value, and

may also, at its option, in satis-

130. faction of its liability hereunder, repair, rebuild

or replace any building or structure or machine

or machinery used therein,

131. with other of like kind and quality, within a rea-

sonable time, upon giving notice within twenty

days of its intention so to do

132. after the receipt by it of the preliminary proof

of loss, or, if verified amendments have been re-

quested, within twenty days after

133. their receipt, or, within twenty days after the

receipt of an affidavit that the insured is unable

to furnish such amendments.

134. There can be no abandonment to this company of

any property.

135. APPORTIONMENT OF LOSS. This com-

pany shall not be liable under this policy for a

greater proportion of any loss
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136. on the described property, or for loss by, and

expenses of, removal from the premises endan-

gered by fire, than the amount hereby

137. insured bears to the entire insurance covering

such property, whether valid or not, or by solvent

or insolvent insurers.

138. LOSS WHEN PAYABLE. A loss hereunder

shall be payable in thirty days after the amount

thereof has been ascertained

139. either by agreement or by appraisement; but if

such ascertainment is not had or made within

sixty days after the receipt

140. by the company of the preliminary proof of loss,

then the loss shall be payable in ninety days after

such receipt.

141. NON-WAIVER BY APPRAISAL OR EXAM-
INATION. This company shall not be held to

have waived any pro-

142. vision or condition of this policy or any for-

feiture thereof, by assenting to the amount of the

loss or damage or by any require-

143. ment, act, or proceeding on its part relating to

the appraisal or to any examination herein pro-

vided for.

144. SUBROGATION. If this company shall claim

that the fire was caused by the act or neglect of

any person or corporation,

145. this company shall, on payment of the loss be

subrogated to the extent of such payment to all

right of recovery by the insured
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146. for the loss resulting therefrom, and such right

shall be assigned to this company by the insured

on receiving such payment.

147. TIME FOR COMMENCEMENT OF AC-

TION. No suit or action of this policy for the

recovery of any claim shall be

148. sustained, until after full compliance by the in-

sured with all of the foregoing requirements, nor

unless begin within fifteen months,

149. next after the commencement of the fire.

150. DEFINITIONS. Wherever in this policy the

word "insured" occurs, it shall be held to include

the legal representatives

151. of the insured in case of his death, and wherever

the word "loss" occurs, it shall be deemed the

equivalent of "loss or damage"

152. and wherever the words "the time of loss or

damage" are used they shall be deemed the

equivalent of "the time of the com-

153. mencement of the fire."

ASSIGNMENT OF INTEREST OF INSURED.

Please read the following note before transfer of

policy.

This policy is not assignable for purposes of col-

lateral security, but in all such cases it is to be made

"Payable in case of loss," etc., by declaration on its

face. In case of actual sale or transfer of title, the

annexed form may be used, which must be executed at

the time of said transfer.

For Value received, hereby transfer, assign and

set over unto and assigns, title and
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interest in this Policy No and all advantages to

be derived therefrom, subject to all the terms and

conditions therein mentioned and referred to.

Witness hand this day of 19

CONSENT OF COMPANY TO ASSIGNMENT.
Approved at. . . .this day of 19

Agent.

TOTAL CANCELLATION OF POLICY.

Date of Cancellation Year Month Day

Date of Policy

Time in Force

Premium Paid Company $

Earned at rate $

Returned to Insured $

If pro rata, state reason.

Agency 19 In consideration of . . . .

Dollars return premium, receipt of which is hereby

acknowledged, this policy is hereby cancelled and sur-

rendered to the Company.

Signature of Insured.

ENDORSED:—
Stock Company, BOSTON INSURANCE COM-

PANY, Boston, Massachusetts, Cash Capital --

$1,000,000, William R. Hedge, President, Freeman

Nickerson Secretary, California Standard Form Fire

Insurance Policy No. 109597.

Expires January 1st, 1926, Location Fresno County,

California, Amt. $5700.00 Prem. $136.00 Name of

Insured D. Miura. Boston Insurance Company, Bos-

ton, Massachusetts. Pacific Coast Department, 202-
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204 Sansome Street, San Francisco, A. T. Bailey,

Manager, E. R. Fantz. It is important that the writ-

ten or descriptive portions of all policies covering the

same property real exactly alike.

If they do not, they should be made uniform at

once.

READ THIS POLICY.

Ins. Co. is liable only for actual cash value.

Policy is void in case of any fraud, false swearing,

misrepresentation or concealment about material facts.

Policy is void, unless otherwise agreed in writing, if

1st. It is assigned before loss;

2nd. Insured has or shall procure other insurance;

3rd. Any change occurs in location of property;

4th. Insured building is on ground not owned in fee

simple by insured

5th. Insured is not sole and unconditional owner.

Policy is suspended, unless otherwise agreed in

writing, if

6th. Described building becomes vacant or unoccu-

pied for 10 days;

7th. Mechanics are employed more than 15 days in

repairing same;

8th. Property is or becomes encumbered by chattel

mortgage.

9th. Illuminating gas or vapor is generated in or

adjacent to described building;

10th. Explosives or prohibited quantities of gasoline,

etc., are kept on premises.

Insurance ceases if described building or any

material part falls except as result of fire.
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Policy does not cover certain enumerated per-

sonal property.

NOTE particularly duty of insured in case of

loss

;

ALSO provisions avoiding or suspending policy,

including changes of ownership or possession.

[Endorsed] : Due service of the within amended

complaint and receipt of a copy thereof, are hereby ad-

mitted this 28th day of July, 1925 Redman & Alexan-

der Gallaher, Simpson & Hays Attorneys for Defend-

ant. No. 207-J Civil In the District Court of the

United States in and for the Southern District of Cali-

fornia, Northern Division. Earl R. Hudson, Plaintiff,

vs. Boston Insurance Company, a corporation, De-

fendant. Amended Complaint. Filed July 30th 1925

Chas. N. \\'illiams, Clerk By Louis J. Somers Deputy
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IN THE DISTRICT COURT OF THE UNITED
STATES IN AND FOR THE SOUTHERN

DISTRICT OF CALIFORNIA,
NORTHERN DIVISION

EARL R. HUDSON,

Plaintiff,

-vs-

BOSTON INSURANCE COM-
PANY, a corporation.

Defendant.

No. 207-J Civil.

STIPULATION

IT IS HEREBY STIPULATED AND AGREED
that any and all matters pleaded in the amended com-

plaint herein not denied in the answer to the original

complaint shall be and they are hereby deemed to be

denied by the defendant.

Dated: August 20, 1925.

H. R. Crozier

Frank Kauke

Irvine P. Aten

Attorneys for Plaintiff

Redman and Alexander

Gallaher, Simpson & Hays

Attorneys for Defendant.

[Endorsed]: No. 207-} Civil In The District Court

of the United States in and for the Southern District

of California, Northern Division. Earl R. Hudson,
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Plaintiff, vs. Boston Insurance Company, a corporation,

Defendant. Stipulation. Filed Aug 21 1925 Chas.

N. Williams, Clerk By R S Zimmerman. Deputy

Gallaher, Simpson & Hays Attorneys at Law Brix

Building Fresno, California

IN THE DISTRICT COURT OF THE UNITED
STATES IN AND FOR THE SOUTHERN

DISTRICT OF CALIFORNIA,
NORTHERN DIVISION.

- - - oOo - - -

EARL R. HUDSON, )

) No. 207-J-Civil.

Plaintiff, )

) FINDINGS OF
vs. ) FACT AND

) DECISION.
BOSTON INSURANCE COM-

)

PANY, a corporation, )

)

Defendant. )

)

_ . o

This cause came on regularly to be tried before the

Court on the 9th day of December, 1924, at a term of

this Court held in and for the Southern District of

California, Northern Division. Messrs. Irvine P. Aten,

H. R. Crozier and Frank Kauke appeared as attorneys

for the plaintiff, and Messrs. Redman & Alexander

and Gallaher, Simpson & Havs appeared as attorneys

for the defendant.

A trial by jury was duly waived by stipulation of

the respective parties, and evidence was introduced by
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and on behalf of the plaintiff, and the defendant hav-

ing moved for a non-suit, which motion was overruled

by the Court, and the defendant having thereupon

rested without having offered any evidence herein, an

application was thereupon made by the plaintiff for

leave to amend his complaint on file herein so as to

conform to the proofs taken herein, and after the pre-

sentation of briefs by the attorneys for the respective

parties, the cause was submitted to the Court for its

consideration and decision, and, after having duly con-

sidered the same, the Court has granted the applica-

tion of the plaintiff to amend his complaint so as to

conform to the proof, and an amended complaint hav-

ing been presented by the plaintiff and filed herein, the

Court now finds the facts and renders its decision as

follows

:

I.

That all and singular the allegations and averments

contained in plaintiff's amended complaint on file herein

are true.

11.

That at all the times mentioned in plaintiff's said

amended complaint, E. R. Fantz of Del Rey, Califor-

nia, was a general agent of the defendant.

III.

That the premium charged by the defendant on the

policy of insurance described in plaintiff's said amended

complaint was paid by D. Miura to the defendant

through defendant's said agent, E. R. Fantz, at the

time the said policy of insurance was issued on behalf

of the defendant by said Fantz ; that said premium pay-
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ment was received by the defendant, and has been

retained by it, and that no part of said premium has

been refunded or tendered back by defendant or any

agent thereof.

IV.

That said poHcy of insurance was never cancelled,

and was in full force and effect at all times after it

was issued to and at the time of the loss and destruc-

tion of the said property by fire.

V.

That about ten days prior to the time of said fire

the said D. Miura stated to, and in effect notified, the

said E. R. Fantz, as such general agent of the defend-

ant, that the legal title to the said real property, con-

sisting of the land, dwelling house and other buildings

thereon, was vested in E. R. Hudson, plaintiff herein,

subject to an equitable interest and ownership in the

Rosedale Vineyard Company, a corporation, and that

the ownership of the furniture and personal effects

situate in the dwelling house on said premises was

vested in the said D. Miura; and said D. Miura there-

upon and then and there requested of the said agent

that the said policv be changed so as to show the true

situation and condition as to the ownership and title

of the property insured and covered by said policy.

VI.

That the said D. Miura was the president of the said

Rosedale Vineyard Company at the time said policy

was issued and he continued to be and was a stock-

holder of said corporation at the time of the said noti-

fication to the said general agent, E. R. Fantz.
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VII.

That the insertion of the name *'D. Miura" in said

poHcy at the time it was issued was due to a mutual

mistake by the said D. Miura and the said general

agent of the said defendant.

VIII.

That upon being so notified of the said true and

existing condition and status of the title and owner-

ship of the insured property, the said general agent

of the defendant agreed with, and promised, the said

D. Miura that changes and endorsements would be

made on said policy as so requested by him, so as to

show the said true condition and status of said insured

property as it in fact existed at all said times.

IX.

That after being so notified the said E. R. Fantz

made written notations of such intended changes in

the said policy upon the agent's record of said policy in

his, the said agent's, office, and he endeavored to ob-

tain said policy of insurance so that he could make

the requested and agreed changes and endorsements

thereon, and requested the said Miura to look for said

policy, and when found to bring said policy to said

Fantz so that the said promised and agreed changes

could be written thereon, but said policy was not ob-

tained by said agent and said policy was not found

nor produced by said Miura until after said fire had

occurred.

AS CONCLUSIONS OF LAW from the foregoing

facts, the Court finds that the plaintiff is entitled to
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a judgment herein against the defendant for the sum

of $4500.00, with interest thereon at the rate of seven

per cent per annum from the 24th dav of November,

1923, together with costs of suit.

Let judgment be entered accordingly.

Dated this 30th day of July, 1925.

Paul J. McCormick

United States District Judge.

Approved as to form as provided in Rule 45, this

28th day of July, 1925

Redman & Alexander

Gallaher, Simpson & Hays

Attorneys for Defendant

[Endorsed] : In the District Court of the United

States in and for the Southern District of California,

Northern Division. Earl R Hudson. Plaintiff, vs. Bos-

ton Insurance Company, a corporation, Defendant.

Findings of Fact and Decision. Filed July 30th 1925

Chas. N. Williams Clerk By Louis J Somers deputy
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IN THE DISTRICT COURT OF THE UNITED
STATES IN AND FOR THE SOUTHERN

DISTRICT OF CALIFORNIA,
NORTHERN DIVISION.

—oOo—

EARL R. HUDSON, )

)

Plaintiff, )

)

vs. ) No. 207-J-Civil.

)

BOSTON INSURANCE COM-) JUDGMENT.
PANY, a corporation, )

)

Defendant. )

)

This cause coming on regularly to be tried before

the Court, without a jury, on the 9th day of December,

1924, at a term of this Court held in and for the

Southern District of California, Northern Division,

Messrs. Irvine P. Aten. H. R. Crozier and Frank

Kauke appearing as attorneys for plaintiff, and Messrs.

Redman & Alexander and Gallaher, Simpson & Hays

appearing as attorneys for the defendant, and testi-

mony having been presented on the part of the plain-

tiff, and the defendant having moved for a non-suit,

which motion was overruled by the Court, and the de-

fendant having thereupon rested without offering any

evidence herein, and the plaintiff having made appli-

cation for leave to amend his complaint on file herein

so as to conform with the proofs taken herein, and
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briefs having been presented by the attorneys for the

respective parties, and the Court having granted the

application of the plaintiff to amend his complaint so

as to confoim to the proof, and an amended com-

plaint having been presented by the plaintiff and filed

herein, and the Court having made and filed its findings

of fact and decision, and having directed that judg-

ment be entered herein in accordance therewith

:

NOW, THEREFORE, by virtue of the law and by

reason of the premises aforesaid, it is considered by

the Court that Earl R. Hudson, plaintiff herein, do

have and recover of and from the Boston Insurance

Company, a corporation, defendant herein, the sum

of $4500.00, together with interest thereon at the rate

of seven per cent per annum from the 24th dav of

November, 1923, amounting to $530 22/100, making

a total of $5030.22, together with said plaintiff's costs

in that behalf taxed at $

Judgment entered this 10 day of August, 1925.

Chas. N. Williams

Clerk

Louis J Somers

Deputy Clerk.

Approved as to form as per Rule 45, this 28th day

of July, 1925.

Redman & Alexander

Gallaher Simpson & Hays

Attorneys for Defendant.

[Endorsed] : No. 207-J-Civil. In the District Court

of the United States in and for the Southern District

of California, Northern Division. Earl R. Hudson,
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Plaintiff, vs Boston Insurance Company, a corporation,

Defendant. Judgment. Filed July 30th 1925 Chas.

N. Williams, Clerk By Louis J Somers deputy.

UNITED STATES DISTRICT COURT, FOR THE
SOUTHERN DISTRICT OF CALIFORNIA,

NORTHERN DIVISION.

-oOo-

EARL R. HUDSON,

Plaintiff,

V.

BOSTON INSURANCE COM-
PANY, a corporation.

Defendant.

No. 35095;
Dept.

STIPULATION
AND WAIVER
OF JURY.

It is hereby stipulated by and between counsel for

the respective parties to the above-entitled action that

a jury for the trial of said action is waived and that

said action be tried before a judge of the above-entitled

Court.

DATED this 19th day of November, 1924.

H. R. Crozier

Irvine P. Aten,

Attorney for plaintiff,

Gallaher, Simpson & Hays

Attorneys for defendant.

[Endorsed] : 207 M Cr No 35095 In the United

States District Court for the Southern District of Cali-
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fornia Northern Division, Earl R Hudson, Plaintiff,

V. Boston Insurance Company, a corporation. Defend-

ant. Stipulation and waiver of Jury. Filed Nov. 20

1924 Chas. N. Williams, Clerk Louis J Somers

Deputy Irvine P. Aten Griffith-McKenzie Building

Fresno, California Attorney for Plaintiff.

IN THE DISTRICT COURT OF THE UNITED
STATES IN AND FOR THE SOUTHERN

DISTRICT OF CALIFORNIA
NORTHERN DIVISION.

EARL R. HUDSON, :

PLAINTIFF, :

VS : No. 207-J, Civil.

BOSTON INSURANCE COM- :

PANY, A CORPORATION, :

DEFENDANT.

MEMORANDUM OPINION.

Frank Kanke, Esq., H. R. Crozier, Esq., and Irvine

P. Aten, Esq., for Plaintiff.

Redman and Alexander, and Gallaher, Simpson and

Hays, for Defendant.

This is an action to recover on a fire insurance

policy made and executed in California and on the

California Standard Form of fire insurance policies.

Plaintiff is assignee of the insured named in the policy

as well as of Rosedale V^ineyard Company, a corpora-
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tion, and he personally had an insurable interest in

the property covered by the policy on the date of the

policy as well as at the time of the loss thereunder.

There is no question raised as to the fact that the

properties covered by the policy were destroyed by fire

on September 25, 1923.

This action was originally brought in the Superior

Court of the State of California and was regularly

removed to this Court on petition of defendant Insur-

ance Company, the defendant being a Massachusetts

insurance corporation doing a general fire insurance

business in California under and by virtue of the laws

of the State of California. The policy which was

issued on January 9, 1923, originally stated the name

of the insured as "D. Miura," and covered a frame

dwelling house to the extent of $3,500, household fur-

niture and other personal effects contained in such

frame dwelling house to the further amount of $1,000,

and other additional amounts on other personal prop-

erty which it is unnecessary to consider because neither

party to this action bases any claim thereon.

The premium charged by the defendant was paid by

D. Miura to the defendant through it's agent E. R.

Fantz at the time the policy was issued by said Fantz

on behalf of defendant and said premium payment was

received by defendant and has been retained by it.

No part of said premium has been refunded or ten-

dered back by defendant or any agent thereof. The

policy was never cancelled and was in full force and

effect at all times since it was issued and at the time
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of the loss and destruction of the property by fire, as

aforesaid.

The evidence shows and it is found by the Court

that sometime prior to the fire and about ten days

previous thereto Miura called on Fantz, who during

all times continued to be the General Agent of the de-

fendant, and notified Fantz of the true situation and

condition as to the ownership and title of the property

insured and covered by the policy, and requested that

the policy be changed so as to show the ownership of

the furniture and personal effects situate in the dwell-

ing house in D. Miura who was the owner thereof, and

the legal title to the real property, consisting of the

land, dwelling house and other buildings thereon, in

Earl R. Hudson, plaintiff herein, subject to an equitable

interest and ownership in the Rosedale Vineyard Com-

pany, a corporation, of which D. Miura had been

president at the time the policy was issued and con-

tinued to be a stockholder at the time of the notifica-

tion to General Agent Fantz, as aforesaid. The in-

terest of the Rosedale Vineyard Company in the in-

sured property was by reason of an executory contract

of sale of the real property whereby Rosedale Vine-

yard Company was buying said real property from

Earl R. Hudson, plaintiff herein, and the contract was

then in full force and effect and had not been paid out

at the time of the fire.

There is no claim that there is any fraud or willful

concealment on the part of Miura in procuring the

policy to be written by the defendant in the name of

Miura at the time it was originally executed. The in-
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sertion of the name of Miura at the time as the sole

insured was due to a mutual mistake, by Miura who

is a Japanese and apparently unacquainted with insur-

ance contracts or with American business methods

relating to such contracts and their requirements, and

by Fantz, the General Agent of the defendant insur-

ance company, who undoubtedly overlooked or neg-

lected to make definite and specific inquiries at the

time of Miura as to the status and ownership of the

property insured at the time the policy was written by

him. The real condition and status of the title and

ownership of the properties insured remained un-

changed during all times from the execution of the

policy until after the fire and loss.

The evidence shows that Fantz was a General Agent

of the defendant and upon being notified of the true

and existing condition and status of the title and own-

ership of the insured property agreed and promised to

make the necessary changes and endorsements on the

policy so as to show the true condition and status as it

in fact existed at all times and as he had been notified

by Miura and in accordance with the request of Miura.

Fantz made written notation of such intended changes

in the policy upon the agents record in his office and

he endeavored to obtain the policy of insurance from

the First National Bank of Sanger, California, where

Miura thought it had been placed, the plaintiff herein

having been an officer of that bank. Fantz made this

effort to obtain the policy so that he could make the

requested and agreed changes and endorsements there-

on. He further requested Miura to look for the policy
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and if he found the same to bring it to him so that the

promised and agreed changes and endorsements could

be written therein. Miura looked for the policy but

did not find it until after the fire had occurred, when

he found it either in or on the top of some household

furniture that had been saved from the fire. Neither

the plaintiff nor the bank had possession of the policy.

The attitude, acts and conduct as well as the agree-

ment of Fantz with Miura and the Rosedale Vineyard

Company were such that Miura and the Rosedale Vine-

yard Company were led by Fantz to believe that they

were protected with insurance upon the property de-

stroyed by the fire and they were by reason thereof

dissuaded from obtaining other insurance protection

upon such property and were led to believe and un-

doubtedly did believe that they were protected by the

policy of insurance which is the subject-matter of this

action. Under such circumstances and facts the de-

fendant has not only waived any defense of the kind

which it asserts in this case but it is estopped from

asserting and availing itself of the defenses which it

pleads in this case. The conduct of it's General Agent

Fantz precludes it from denying liability to the plain-

tiff in this action who is the assignee of D. Miura and

Rosedale Vineyard Company, a corporation, and is

subrogated to the rights of each.

Sharman vs Continental Insurance Co., 167 Cal.

117,

Mackintosh vs Agricultural Fire Ins. Co., 150

Cal. 440,
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Bank of Anderson vs Home Insurance Co., 14

Cal. App. 208,

Concordia Fire Ins. Co. vs Sudduth, 4 F (2d)

525.

The Federal decisions cited by defendant, of which

Northern Assurance Co. vs Building- Association, 183

U. S. 308 is the leading case, contain nothing to the

contrary and in my opinion are not analogous to the

case at bar. The agent in the Federal cases cited was

not a general agent and the facts of those cases are

clearly distinguishable from the case at bar. Inasmuch

as there are no controlling decisions of any of the

Federal Appellate Courts in cases analogous to the

one at bar and because the reasoning of the decisions

of the Supreme and Appellate Courts of California ap-

peals to me I am persuaded to follow such decisions

in this case. I have had no Federal appellate decisions

called to my attention which hold to the contrary.

The plaintiff should amend his complaint so as to

conform to the proofs in accordance with this memo-

randum opinion and as requested by him at the trial

of this case. Upon so doing findings and judgment

are ordered to be prepared by counsel for plaintiff for

the sum of Four Thousand Five Hundred Dollars

($4,500.) with interest thereon at 7% per annum from

November 24, 1923, together with costs.

Dated this 16th day of July, 1925.

Paul J. McCormick

United States District Judge.

[Endorsed] : No. 207-J, Civil. United States Dis-

trict Court Southern District of California Northern
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Division. Earl R. Hudson, Plaintiff, vs Boston Insur-

ance Company, a corporation. Defendant. Memoran-

dum Opinion. Filed Jul 16 1925 Chas. N. Wil-

liams, Clerk Louis J. Somers Deputy

IN THE DISTRICT COURT OF THE UNITED
STATES FOR THE SOUTHERN DISTRICT

OF CALIFORNIA NORTHERN
DIVISION.

EARL R HUDSON,

Plaintiff,

-vs-

BOSTON INSURANCE COM-
PANY, a corporation.

Defendant.

No. 207-J Civil.

BILL OF EXCEPTIONS

This case came on regularly for trial on December

9th, 1924, before the Court sitting without a jury, a

jury having been by written stipulation as required by

law waived, Messrs. Frank Kauke, Irvine P. Aten

and H. R. Crozier appearing for the plaintiff and

Messrs. Gallaher, Simpson & Hays appearing for the

defendant. After an opening statement on behalf of

plaintiff the following proceedings were taken and had

:
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E. R. FANTZ,

a witness called on behalf of plaintiff, bein^ duly

sworn, testified as follows: I reside in Del Rey in

Fresno County and was residing there in the year

1920. I was connected with the defendant in this case

in the year 1923. The witness' appointment was there-

upon introduced in evidence on behalf of the plaintiff

and is as follows : "Boston Insurance Company, Bos-

ton, Massachusetts. Be it known that E. R. Fantz,

of Del Rey, State of California, is appointed and by

these presents duly constituted agent of the Boston

Insurance Company of the City of Boston for Del Rey

and its vicinity, with full power to receive proposals

for fire and automobile insurance, to fix rates of pre-

mium, to receive moneys, and to countersign, issue and

renew policies of insurance signed by the president

and counter-signed by the secretary of said company,

subject to the rules and regulations of said company

and such instructions as may, from time to time be

given by its officers.

"The authority hereby conferred may be revoked at

any time the company shall elect.

"Witness the official signatures of the President and

Secretary of said Boston Insurance Company of Bos-

ton, this 25th day of April, 1919. Freeman Nicker-

son. Secretary. W. R. Hedge, President, A. T. Bailey,

Manager. Not valid until countersigned by A. T.

Bailey, Manager, San Francisco, California." I also

had a license for the year 1923 issued to me by the

authority of the State of California. Thereupon the

said license was introduced in evidence by plaintiff
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and is as follows: "State of California, Insurance

Agent's License, expires July 1, 1923. No. 7243.

"E. R. Fantz, Del Rey, having been appointed by the

Boston Insurance Company to act as its agent, and

notice in writing having been given to the Insurance

Commissioner of such appointment, and having com-

plied with the provision of section 633 of the Political

Code, is hereby licensed to solicit applications for in-

surance or surety bonds, or to effect insurance or

surety bonds in the name of said Company according

to the powers contained in such appointment.

"This license shall remain in full force until July 1,

1923, unless sooner revoked by the Insurance Commis-

sioner, or unless the Company by written notice to the

said Commissioner cancels the said agent's authority to

act for it, and is subject to the authority of said Com-

missioner to suspend the same as provided below.

"Witness my hand and seal of office at San Fran-

cisco, the day and year written. Alexander McCabe."

The WITNESS continuing testified: In the year

1920 I wrote an application for D. Miura and the gen-

eral office of the defendant in San Francisco issued

the policy on that application. This (showing policy)

is my counter-signature on that policy. The policy

sued on in this case is a renewal of this prior policy.

There was no written application for the renewed pol-

icy. On receipt of the policy I countersigned it and

mailed it to Miura. My authorization by defendant

was never revoked. About the middle of September,

1923, I had a conversation with Miura in my office re-
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garding some changes in the policy. This occurred

prior to the loss; I think about ten days before the

loss.

O. Ten days before. Now, what was the conver-

sation, if any, had relative to property on which the

buildings purported to be insured are situated, Mr.

Fantz ?

MR. GALLAHER: We object to that evidence on

the ground that it is incompetent, and call the Court's

attention to the language of our Supreme Court, to the

eflfect that an insurance company cannot be deemed

to have waived a condition in a policy of fire insurance

unless by agreement endorsed thereon or attached

thereto; that the company had not waived a condition

of the policy because its agent had notice or knowledge

of the existence of other insurance in another com-

pany at the time he delivered the policy and received a

premium, where such policy also provided that no of-

ficer, agent, or other representative of the company

should have power to waive any provision or condition

of the policy, except such as by the terms of the policy

made the subject of the agreement, and endorsed

thereon or added thereto, and (reading) : '*As to such

provisions and conditions no officer, agent or represen-

tative shall have such power or be deemed or held to

have waived such provisions or conditions, unless such

waiver, if any, shall be written upon or attached

hereto, nor shall any privilege or permission affecting

the insurance under this policy exist or be claimed by

the insured unless so written or attached."
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THE COURT : Well, I will hear the evidence, and

there will be a ruling on the subject later.

MR. GALLAHER: Defendant excepts to the rul-

ing of the Court. Your Honor please, I think I ought

to call the Court's attention to this: that that authority

to act is certainly not the authority of a general agent

;

it is only the authority to deliver policies executed by

the proper officers of the company.

THE COURT: Well, I am not determining those

questions at all, gentlemen; those are questions to be

determined at the conclusion of the case. If I had

heard the arguments on the demurrer, I would be ab^e

to determine some of these questions now, but not

having heard those arguments, and the ruling having

been announced, I am inclined to hear the testimony

and later on, if improperly received, to strike it out.

Proceed.

(Last question read by the reporter).

THE WITNESS : At the time he came to my office

to ask about making changes in this policy, he told me

that he wanted to reduce the amount on the dwelling,

and he wanted to reduce the amount on the personal

property, and he wanted to add some other item—

I

think it was on hay—and then he had a new engine

house with an engine, equipped, that he wanted to put

under insurance, and asked me if I could make the

changes. I told him that they could be made, and I

made a notation on the copy of the policy which I

keep in my office record as to the changes that he

wanted. And then I wrote a letter to the First Na-
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tional Bank of Sanger requesting them to send me the

policy, because I had a notation on my records there

that the policy was with the First National Bank. In

their reply to this letter they said that they could not

find it amongst their files.

The WITNESS continuing testified : I went to look

at the property relative to the matter of additional in-

surance. During this interval I went to the property

and viewed the engine house. I went to view it to put

it in the new policy. Then T met Miura on the way

home and talked with him and I told him then that

I had been out there to the place; he was away from

home when I went there, and I told him I had looked

at the property, and I asked him again that day in

regard to the title to the property. I asked him who

held the title to the property and in whose name it

was; he said that the Rosedale Vineyard Company

—

that Mr. Hudson held the contract on the place. He
held the contract was the way he put it. First I asked

him if there was a mortgage because we usually put

that in the policies and he said there was no mortgage

but there was a contract. I don't think there was any

other conversation at that time.

Q. What further was said concerning this? If

anything further was said, go on and state everything

that was said at the time.

MR. GALLAHER: We object to that as sugges-

tive, in this manner: that he asked him to go on and

tell us what else was said. He has not said that any-

thing else was said. Also as incompetent, and upon
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the ground that no foundation has been laid, as any-

thing that was said would not be binding upon the de-

fendant in this action.

THE COURT: Overruled.

MR. GALLAHER: To which ruling of the Court

the defendant excepts.

THE WITNESS: I asked him then if he had

found the policy, to turn that in for the new one; he

said no. That's all the conversation there was that

day, as near as I can remember.

MR. KAUKE: Q. Did you see him any other day

at all when anything was mentioned concerning the

matter of this ownership of the property—the condi-

tion of the holdings?

MR. GALLAHER: We object to that as imma-

terial.

THE COURT: Overruled.

MR. GALLAHER: To which ruling the defendant

excepts.

THE WITNESS : Nothing more than what he told

me the first day, in regard to the title, when he came

in to ask for a reduction of this amount on the policy.

The WITNESS continuing testified: The premium

was paid before the fire and I forwarded it to the de-

fendant.

Q. Now, after this conversation that you had with

Miura which you have just related, which occurred on

the road, wherein he mentioned in regard to the con-

tract and so forth, was there at any time any portion

of the premium returned to any of the parties?
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MR. GALLAHER: We object to that as entirely

immaterial.

THE COURT: Overruled.

MR. GALLAHER: To which the defendant ex-

cepts.

A. No.

MR. KAUKE: Q. Was the policy, or has it ever

been cancelled?

MR. GALLAHER: We object to that as not within

any issue in this case.

THE COURT : I do not think it is either, and if it

were not for your objections, I would not consider it.

Objection overruled.

MR. GALLAHER: To which the defendant ex-

cepts.

THE WITNESS: A. No.

The WITNESS continuing testified : I do not think

that Miura came to my office or that I saw him after-

wards and before the fire where any of these matters

were mentioned between us. On that day I made a

notation on my record of the title that he wished the

new policy written under. I have it—the old copy

(producing paper). That notation was E. R. Hudson

and Rosedale Vineyard Company. This memorandum

reads as follows: 'Tremium, one hundred and thirty-

six and 00/100 dollars. Insured, D. Miura. Term,

three years."

Q. You say you wrote something there. Can you

tell us and show us here what that was, Mr. Fantz .^
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MR. GALLAHER: We object to that as entirely

immaterial, and not in any way binding upon the de-

fendant, and also upon the ground that it is not compe-

tent.

THE COURT: Overruled.

MR. GALLAHER: To which ruling the defendant

excepts.

THE WITNESS : A. I wrote, "E. R. Hudson and

Rosedale Vineyard Company." Then under the amount

on the house, which calls for $3500, I wrote "$3000."

Under the thousand dollars on furniture I wrote "900",

and on item 4, which was vacant, I wrote "$300 on

hay."

Q. Now, was this in pencil memoranda, or ink, or

how?

THE WITNESS: (continuing former answer) Un-

der item 6 I wrote "$600 to be placed on tank and

motor"—engine house. Engine house is not written.

The WITNESS continuing testified: These memo-

randa are in pencil. We prepared that the day Miura

was in the office; and the day that I met him in the

road he repeated to me the title holders of the prop-

erty. This document was prepared the day he was in

my office. I got the information from Miura. At

that time I asked him who held the title to the prop-

erty, in whose name it stood, and he said it was the

Rosedale Vineyard Company. That was all; except

in telling me these different changes that he wanted

made we went over that item by item as to what he

wanted in the new policy. I wrote nothing upon this
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document except such as I received from the conver-

sation with Miura. After I had the conversation with

Miura I wrote nothing but the pencil writing. This

document was in my office on the day that Miura

came there and had the conversation with me. It was

not then in the same condition that it is now prior to

my conversation with him. The pencil marks were

made after he came in there. With the exception of

the lead pencil notations appearing upon it now the

document was in the same condition before Miura

came as it is now with one exception the notation

"First National Bank of Sanger'' was on before. That

is on the margin. I placed it there. I do not recall

why I did that. At that time I knew the plaintiff. He

was cashier of the First National Bank of Sanger.

CROSS-EXAMINATION.
When I met Mr. Miura on the road I asked him if

there was any mortgage on the land. That was posSi

bly four or five days after I had seen him in the office

and it was about ten days before the fire that I saw

him in my office. On the day that I saw him in my
office he did say something about the Rosedale Vine-

yard Company because I asked him in whose name the

title was.

Q. Why, then, did you say a while ago that when

you met him on the road you asked him if there was

a mortgage on it and he said that the property was

owned by the Roesdale Vineyard Company but Hudson

had a contract, if he had already told you that in the
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office five days before; why did you state that he told it

to you on the road?

A. Because I asked him that question to be sure;

I wanted to know for sure that that was correct.

The WITNESS continuing testified: The day he

was in my office he did not have the policy of insur-

ance. I first saw the policy of insurance a day or two

after the fire. Miura brought it to my office. On the

day he was in my office he told me he wanted to re-

duce the insurance on the house; and he also told me

that he wanted to reduce the insurance on the furni-

ture. He said he wanted to reduce the insurance on

the house $500.00 and $100.00 on the furniture and on

that day he told me that the Rosedale Vineyard Com-

pany was the owner of the property. I was making

this inquiry so that the new policy would be written

just as he said the title was. There were several

changes to be made and I told him that it would be

better to write a new policy making those changes and

to cancel the old policy when I found that this policy

was in the name of a person who was not the owner oi

the property that that policy would be cancelled if wc

wrote the new one. I did not ask him how he hap-

pened to think about the 15th of September, 1924, that

he wanted to make changes in that policy, the policy

not then being in his possession. He did not tell me

when he had last seen the policy. The policy was

dated January 1st, 1924. He did not state that he did

not have the policy nor that he did not know where it

was but he said that he wanted to make some changes

in the insurance policy. I did not ask him for the
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policy because I had a copy of it there. When he

told me that the property was owned under contract

by the Rosedale A^ineyard Company I did not ask him

for the policy because I thought it was at the First

National Bank according to the notation that I had

on it and I expected to write to them for it. The

notation "First National Bank" was made prior to the

time that I made these other notations. So instead of

asking Miura for the policy I looked at that "First

National Bank" and decided that it must be at the

First National Bank. I did not ask him for the policy.

I don't think I ever asked him for the policy. I wrote

the First National Bank for it. I did not get it from

the First National Bank. I met Miura the day I went

over to examine the property. That was not after I

found out that the policy was not at the First National

Bank. That was during the time that I was waiting

for a reply from the First National Bank. I got a

reply from the bank a day or two after I talked with

Miura on the road. I did not then ask him for the

policy.

Q. Why didn't you get that policy from Mr. Miura?

A. Well, I was expecting that I would get it from

the bank; when the bank replied that it did not have

it, why, I was just waiting then for Mr. Miura to look

it up and bring it in; I told him beforehand that it

would be necessary to have that.

Q. Are you sure, Mr. Fantz, that you did not ask

him for it and that he was unable to find it?

A. How?
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Q. Are you sure that you did not ask Mr. Miura

for the poHcy?

A. Well, I would not be absolutely positive that I

did not ask him if he had not found it, but I did not

go to this house after it.

Q. Aren't you sure now, when your memory is re-

freshed, that he was unable to find the policy?

A. He told me when he came in that

—

Q. I will ask you whether or not you did not state

that had it not been for the fact that the policy had

been misplaced and you had not yet found it on the

day of the fire, the policy would have been cancelled

and a new one written changing the name of the in-

sured to Rosedale Vineyard Company, and also making

some changes in the items included and the amounts

involved; didn't you make that statement on June 20,

1924?

A. I think I wrote that letter to the company.

Q. Yes, sir. Now, it is true that you tried to get

that policy from Mr. Miura and he could not find

it, isn't it?

A. It is true that he did not produce it, and that

the bank did not have it ; and that is the reason why

I wrote that letter—it had been misplaced.

O. And you stated the truth when you wrote the

letter, didn't you?

A. I think I did.

Q. All right. Then the reason that this policy upon

which this action was brought was not cancelled ten
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days before this fire is because Mr. Miura could not

find the policy, isn't it?

A. Because we did not have it.

Q. He didn't have it?

A. I say because we did not have it; I did not have

it in my office.

Q. Well, Mr. Miura did have it, didn't he?

A. He brought it in after the fire, and stated that

he had found it in his safe.

O. Yes, and told you it had been there all the time,

didn't he?

A. No, he did not say it had been there all the

time, but then we supposed it had.

Q. Did he tell you that he had not looked in his

safe before the fire to find it?

A. No, he did not tell me so ; he said he found it in

his safe after the fire.

Q. Then you told him on the first day that he

talked to you—ten days before this fire—that that pol-

icy would be cancelled, didn't you?

A. Yes, the old policy would be cancelled.

Q. And that he should get that policy and deliver

it to you.

A. (Continuing former answer)—and a new one

written.

iQ. And that he should get that policy and deliver

it to you to be cancelled, didn't you? You told him

that according to that letter, didn't you?

A. No, I am not sure that I told him that, but

—
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Q. Yes. You deny, however, that it was not de-

livered to you because he could not find his policy, do

you?

A. Yes, I knew that that was the reason he did not

bring it in.

Q. Yes, and if it had been delivered to you on that

day, or ten days before the fire, it would have been

transmitted to San Francisco and cancelled, wouldn't

it?

A. And a new one written, yes, sir.

Q. Will you just answer the questions, Mr. Fantz?

You are not an agent for this company any more, are

you?

A. No, sir, I have resigned.

Q. All right. Now, if he had had that policy with

him, or had delivered it as you requested, it would

have been cancelled as soon as it could be transmitted

to San Francisco, wouldn't it?

A. It would have been cancelled in San Francisco

when it was sent in; I do not cancel them in my office.

Q. Yes. And you told him that it would have to

be sent to San Francisco to be cancelled, didn't you.''

A. Yes, and a new policy written.

The WITNESS continuing testified: When Miura

brought the policy to me after the fire I did not ask

him how it happened that he could not find that policy

before the fire. It did not occur to me that it was

strange that he came in when the policy was nine or

ten months old without the policy and without know-

ing where it was and yet he knew of the changes he
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wanted to make in the policy because when he came in

and told me he wanted to reduce these amounts I had

the copy there so that we could go over and reduce it

just as he wanted. It could not be possible that this

meeting with Miura at which I made those notations

on the instrument in evidence here were made after the

fire instead of before the fire. That could not be pos-

sible. I wrote to the bank a very short period of time

after Miura was at the office; it was not more than a

day or so. My letter was dated September 21st. I

thought the policy was in the bank from the notation

I had made on this paper here. I expected to notify

the insurance company when I sent the old policy in

for cancellation and the new one would be written. I

didn't notify the company anything about the matter

until after the fire and after the fire I did not notify

the company that before that Mr. Miura himself had

wanted to reduce this insurance; I didn't give them

any notice. Mr. Miura was still on the land when the

fire occurred. He told me it happened in the evening.

I was not present. He told me that he had taken his

men to town when the fire occurred. Mr. Miura is

not living on the ranch now. I do not know when

he left it.

Q. You have been informed, I suppose, since that

fire, that he forfeited the contract of the Rosedale

Vineyard Company and went ofif

—

MR. KAUKE: We object to that. That may be

conceded.
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REDIRECT EXAMINATION.
This is the letter which I wrote to the bank. It is

in my handwriting. I presume it was written on Sep-

tember 21st because I usually mailed my letters out.

This writing on the bottom was there when it came

back. It came back with that reply on there.

MR. KAUKE: We will offer this in evidence as

Plaintiff's Exhibit 3, written on the letterhead of the

Boston Insurance Company, E. R. Fantz, resident

agent, Del Rey, California, September 21, 1923. (Read-

ing) : "Messrs : Will you please mail me Boston In-

surance Policy No. 109597, issued to D. Miura, and

now held by you.

"Mr. Miura wishes to make some changes in the in-

surance. After this is done the policy can be returned

to you if you so desire. Very truly yours, E. R.

Fantz." And below that: "9/24/23. Don't think we

hold this policy. Please have Miura call here. E. R.

Hudson, Mgr."

D. MIURA,

a witness called on behalf of plaintiff, being duly

sworn, testified as follows: In the year 1923 I knew

the Rosedale Vineyard Company. I was the president

of that company at the beginning of the year. Mr.

Britton was the vice-president. I lived at the place.

I went to Mr. Fantz—Judge Fantz—at Del Rey about

insurance.

MR. GALLAHER: Mr. Kauke, just a moment

please; I overlooked one thing—I suppose it is not too
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late now—I intended to move to strike from the record

all of the testimony of the witness Fantz concerning

or about the conversations, or the conversations, be-

tween himself and D. Miura.

THE COURT: All right. The ruling on that will

be withheld. I will make that ruling in deciding the

case. You may preserve your record, Mr. GaUaher,

but I will not rule on that now,

MR. GALLAHER: The defendant excepts to the

ruling of the Court.

THE COURT: Well, I am not ruling now; I will

give you the right to except when the case is decided.

The WITNESS continuing testified: Mr. Fantz

mailed the policy to me before the fire. At the time

of the fire the policy was at the closet top; it was al

my house at the closet top. I put it on the top of the

close! I don't know where it was but I found after

the fire it was on the top shelf. The house burned up

completely. The policy was kept in the dishes in the

kitchen and those dishes had been taken out from the

kitchen; that is why it was saved. It was taken out

of the house before the house burned down completely.

A coupe of weeks or so before the fire after I had the

pumping plant put on the place I went to see Mr.

Fantz.

Q. What did you tell Mr. Fantz about the property

or the insurance at that time?

MR. GALLAHER: We object to that as incompe>

tent, not in any way binding upon the defendant in this

case.
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THE COURT: Overruled.

MR. GALLAHER: The defendant excepts to the

ruling.

THE WITNESS: I asked him first to add pump-

ing plants in the policy, and then I told him the prop-

erty was in possession of Mr. Hudson and the Rose-

dale Vineyard Company was buying, so to change the

policy accordingly.

The WITNESS continuing testified: I found out

afterwards that the insurance policy was in my name

and asked Mr. Fantz to change it to the company's

name. I talked to Mr. Fantz about that when I in-

stalled a pump house. I told him at his office. I saw

Mr. Fantz in the road sometime when he had been out

to my place. I didn't talk very much because Mr.

Fantz was on the way to examine the pump house and

Mr. Fantz told me to come to his office and talk over

there. I went there the next day.

Q. Now, state what you said the next day and what

Mr. Fantz said.

MR. GALLAHER: We object to that as incompe-

tent, hearsay, and not binding on the defendant.

THE COURT: Overruled.

MR. GALLAHER: To which ruling the defendant

excepts.

THE WITNESS : I asked Mr. Fantz, "How much

will you take on the pumping house for insuring?"

Then I told Mr. Fantz that I am not the president of

this company now, so I thought it necessary I would
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bring the president here and let him sign on the new

policy.

Q. Well, when you talked with Mr. Fantz about

Mr. Hudson and the Rosedale Vineyard Company,

what did Mr. Fantz say to you, if anything?

MR. GALLAHER: We object to that as incompe-

tent, and not binding upon the defendant in this case-

THE COURT: Overruled.

MR. GALLAHER: To which ruling the defendant

excepts.

THE WITNESS: I said that this property was

Mr. Hudson's and the company was buying, and I

thought it best to have a change, and I wanted it

changed in the name of the company.

Q. Well, what did Mr. Fantz say?

MR. GALLAHER: We object to that as incompe-

tent and not binding upon the defendant.

THE COURT: Overruled.

MR. GALLAHER: To which ruling the defendant

excepts.

THE WITNESS: Well, that he would change it

right away, and he told me to bring the old policy.

Q. Did you bring in this policy?

A. Right then I did not know where it was, and I

told Mr. Fantz that I would try to locate it again, and

in the meantime Mr. Fantz said that he would write to

the Sanger Bank and ask them if they had it.

Q. Did you ever find the policy before the fire?

MR. GALLAHER : We object to that as incompe-

tent, immaterial.
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THE COURT: Overruled.

MR. GALLAHER: To which ruling the defendant

excepts.

THE WITNESS: No, sir.

MR. KAUKE: When you went to see Mr. Fantz

at his office, what did you go there for at that time, in

the first place?

MR. GALLAHER : Well, we object to that as im-

material.

THE COURT: Overruled.

MR. GALLAHER: To which ruling the defendant

excepts.

THE WITNESS: A. The pump house and hay

in the barn I knew were not included in the policy, so

in order to have them in the policy I went to Mr.

Fantz's office.

CROSS-EXAMINATION
I don't remember when I received the poHcy. I

think it came when I was not at home. I never saw

it before the fire. A few days before the fire I wanted

to put some other things in the policy. I think the fire

occurred about half past six or seven. I was going to

town when the fire occurred. My wife was not there.

She was in town with me in Del Rey. We left home

about half past one or two in the afternoon. I was

notified of the fire and then 1 came back. The top had

fallen down when I got there. White men and Jap-

anese had been helping to carry out the things and I

found this policy in the yard. I found it five or six

days afterwards. I found it in the garage. Every-
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thing was piled up and around there I found the pol-

icy. I had been turning up things—chairs and other

things and then I found it. There were my private let-

ters and some letters from a fruit company, etc., all in a

bunch—a few letters from old drawers. That was the

first time I saw the policy. The people across the

street from my house and other people that came in

took the things out of the kitchen at the time of the

fire. I don't remember who they were.

REDIRECT EXAMINATION
Q. One thing that I overlooked to ask Mr. Miura.

Mr. Miura, this—is that your signature? Did you

write that?

A. Yes, sir.

Q. And both of those signatures are yours?

A. Yes, sir.

(Counsel referred, in the last two questions, to a

paper purporting to be an assignment of claim from

Rosedale Vineyard Company, by D. Miura, to E. R.

Hudson.)

Q. You, yourself—did you put the seal of the cor-

poration on?

A. Yes, sir.

MR. KAUKE: I offer this in evidence as the as-

signment.

MR. GALLAHER: We object to the introduction

of this instrument in evidence on the ground that it is

incompetent, and upon the further ground that no

foundation has been laid for its introduction. Of

course, it goes back to the original question, that the
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complaint in this case shows that this plaintiff lost-

nothing—or that this witness lost nothing—and that

the Rosedale Vineyard Company had no insurance what-

soever, and therefore had no loss claim to assign.

THE COURT: Objection overruled. I am not de-

ciding that issue.

MR. GALLAHER: Yes, I understand that. To

the ruling of the Court the defendant excepts.

MR. KAUKE: The reading of it is waived, Mr,

Gallaher?

MR. GALLAHER: Yes.

Said document was thereupon introduced in evidence

by the plaintiff and is as follows:

"KNOW ALL MEN BY THESE PRESENTS:
That for value received, L the undersigned, do hereby

sell, assign, transfer and set over unto EARL R.

HUDSON, all of my right, claim, title and interest in

and to the proceeds of that certain insurance policy

issued by the BOSTON INSURANCE COMPANY,
No. 109597, and all my claim arising thereunder

against the said BOSTON INSURANCE COM-
PANY by reason of the loss incurring under said

policy and the failure of said company to make pay-

ment thereunder.

IN WITNESS WHEREOF, D. MIURA has here-

unto set his hand and the ROSEDALE VINEYARD
COMPANY has caused these presents to be executed
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by its duly authorized officer, and its corporate seal

hereunto affixed this 30th day of November, 1923.

(SEAL) ROSEDALE VINEYARD COMPANY,
By D. Miura

D. M. MIURA"
The WITNESS continuing testified: This house-

hold furniture belonged to me.

E. R. HUDSON,

the plaintiff, being duly sworn, testified as follows: I

reside at Sanger. I am a banker. The bank was for-

merly the First National Bank of Sanger. Now it is

the Bank of Italy. This is my writing at the bottom

of this letter shown to me (referring to the letter of the

witness Fantz dated September 21, 1923). I cannot

state positively when it was received. It was written

on the 21st and answered on the 24th. It was received

between those two dates. I remember that very clearly.

The fire occurred in the evening. I knew it the next

morning. The letter was received before the fire oc-

curred.

MR. KAUKE: The plaintiff rests, if your Honor

please.

MR. GALLAHER: At this time, your Honor, I

desire to move the Court for an order of non-suit in

this case on these grounds: First, that the complaint

in this action does not state a cause of action against

the defendant. Second, that the evidence in this case

does not establish the allegations of the complaint.

And, third, on the ground that there is not sufficient
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the plaintiff and against the defendant.

THE COURT: The motion for judgment of non-

suit is denied.

MR. GALLAHER: We note an exception.

MR. GALLAHER: The defendant rests, and now

moves the Court for an order granting judgment to

the defendant in this case upon the ground that the

evidence in this case does not establish any fact alleged

in the complaint, and does not establish the existence

of those facts necessary to the support of a judgment

in favor of the plaintiff and against the defendant;

and on the further ground that the evidence is en-

tirely insufficient to support a judgment for the plain-

tiff in this action.

THE COURT: That motion will be taken under

advisement.

The foregoing was all of the evidence in the case.

Prior to the submission of the case plaintiff applied

to the Court for leave to amend his complaint in the

particulars appearing in the amended complaint which

was thereafter filed, and leave to so amend was granted

by the court; to which ruling defendant duly excepted.

Thereupon the case was submitted to the Court for

decision upon briefs thereafter to be filed. Subse-

quently, and on July 16, 1925, the Court in the absence

of the parties filed a Memorandum Opinion in the case

and therein ordered findings and judgment to be pre-

pared by counsel for the plaintiff for the sum of
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$4500.00 with interest thereon at 7% per annum from

November 24, 1923, together with costs; to which or-

der and ruHng defendant now reserves an exception

and asks that it be allowed. Thereafter said findings

and judgment were made and filed in accordance with

the said order of the court.

And now comes defendant and within the time al-

lowed by law presents this, its bill of exceptions herein,

and prays that same may be settled and allowed.

Redman & Alexander

Gallaher Simpson & Hays

M. G. Gallaher

Attorneys for defendant

IT IS HEREBY STIPULATED AND AGREED
that the foregoing bill of exceptions presented within

the time prescribed by law is correct and that the same

may be settled by the Court as prepared.

H. R. Crozier,

Frank Kauke,

Irvine P. Aten,

Attorneys for Plaintifif.

Redman & Alexander

Gallaher, Simpson & Hays

M. G. Gallaher

Attorneys for Defendant.

The foregoing bill of exceptions having been pre-

sented within the time required by law and being stipu-

lated to be correct, the same is hereby settled, approved

and allowed. I am signing this because Judge McCor-
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mick is absent from the state and will not return be-

fore Oct 21 1925

Wm P James

United States District Judge

Aug 31st 1925

[Endorsed] : Due service of the within Bill of Ex-

ceptions and receipt of copy admitted this 22nd day of

August 1925. H. R. Crozier Frank Kauke Irvine P.

Aten Attorneys for Plaintiff. No. 207-J In the Dis

trict Court of the United States for the Southern Dis-

trict of California, Northern Division. Earl R. Hud-

son, Plaintiff, vs. Boston Insurance Company, a corpor-

ation. Defendant. Engrossed Bill of Exceptions Filed

Aug 31 1925 Chas. N. Williams, Clerk By L J Cor-

des, Deputy Clerk Gallaher, Simpson & Hays Attor-

neys at Law Brix Building Fresno California
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IN THE DISTRICT COURT OF THE UNITED
STATES FOR THE SOUTHERN

DISTRICT OF CALIFORNIA
NORTHERN DIVISION.

EARL R. HUDSON,

Plaintiff,

-vs-

BOSTON INSURANCE COM-
PANY, a corporation,

Defendant.

No. 207-J Civil.

ASSIGNMENT OF ERRORS.

Now comes the defendant in the above entitled ac-

tion and specifies the following as errors upon which

it will urge its writ of error about to be sued out in

the above entitled action:

1. The Court erred in overruling defendant's ob-

jection to the following question propounded to the wit-

ness Fantz

:

Q. Ten days before. Now, what was the con-

versation, if any, had relative to property on

which the buildings purported to be insured are

situated, Mr. Fantz?

And erred in receiving in evidence the answer to

said question.

2. The Court erred in overruling defendant's ob-

jection to the following question propounded to the

witness Fantz:
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Q. What further was said concerning this?

If anything further was said, go on and state

everything- that was said at the time.

And erred in receiving in evidence the answer to

said question.

3. The Court erred in overruling defendant's ob-

jection to the following question propounded to the

witness Fantz:

Mr. Kauke: Q. Did you see him any other

day at all when anything was mentioned concern-

ing the matter of this ownership of the property

—

the condition of the holdings?

And erred in receiving in evidence the answer to

said question.

4. The Court erred in overruling defendant's ob-

jection to the following question propounded to the

witness Fantz:

O. Now, after this conversation that you had

with Miura which you have just related, which

occurred on the road, wherein he mentioned in

regard to the contract and so forth, was there at

any time any portion of the premium returned to

any of the parties?

And erred in receiving in evidence the answer to

said question.

5. Ihe Court erred in overruling defendant's ob-

jection to the following question propounded to the

witness Fantz:

Mr. Kauke: Q. Was the policy, or has it ever

been, cancelled?
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And erred in receiving in evidence the answer to

said question.

6. The Court erred in overruling defendant's ob-

jection to the following question propounded to the

witness Fantz:

Q. You say you wrote something there. Can

you tell us and show us here what that was, Mr.

Fantz ?

And erred in receiving in evidence the answer to

said question.

7. The Court erred in denying defendant's motion

to strike from the record all of the testimony of the

witness Fantz concerning or about the conversations

between himself and D. Miura.

8. The Court erred in overruling defendant's ob-

jection to the following question propounded to the

witness Miura:

Q. What did you tell Mr. Fantz about the

property or the insurance at that time?

And erred in receiving in evidence the answer to

said question.

9. The Court erred in overruling defendant's ob-

jection to the following question propounded to the

witness Miura:

Q. Now, state what you said the next day and

what Mr. Fantz said.

And erred in receiving in evidence the answer to

said question.
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10. The Court erred in overruling defendant's ob-

jection to the following question propounded to the

witness Miura:

Q. Well, when you talked with Mr. Fantz

about Mr. Hudson and the Rosedale Vineyard

Company, what did Mr. Fantz say to you, if any-

thing?

And erred in receiving in evidence the answer to

said question.

11. The Court erred in overruling defendant's ob-

jection to the following question propounded to the

witness Miura:

Q. Well, what did Mr. Fantz say?

And erred in receiving in evidence the answer to

said question.

12. The Court erred in overruling defendant's ob-

jection to the following question propounded to the

witness Miura:

O. Did you ever find the policy before the fire?

And erred in receiving in evidence the answer to

said question.

13. The Court erred in overruling defendant's ob-

jection to the following question propounded to the

witness Miura:

Mr. Kauke: When you went to see Mr. Fantz

at his office, what did you go there for at that

time, in the first place?

And erred in receiving in evidence the answer to

said question.
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14. The Court erred in overruling defendant's ob-

jection to the admission in evidence of the assignment

in favor of the plaintiff.

15. The Court erred in overruling defendant's mo-

tion for a non-suit.

16. The Court erred in overruling defendant's mo-

tion for an order directing judgment to be entered in

favor of defendant upon the evidence.

17. The Court erred in granting leave to plaintiff

to file an amended complaint herein.

18. The Court erred in ordering judgment entered

in favor of plaintiff as prayed for in the complaint.

19. The Court erred in entering judgment in favor

of plaintiff for the amount prayed for in the complaint.

The defendant prays that the judgment of said

Court entered herein be reversed by reason and be-

cause of the errors herein set forth in this assignment

of errors.

Redman & Alexander

Gallaher, Simpson & Hays

M. G. Gallaher

Attorneys for Defendant.

[Endorsed] : Due and legal service and receipt of

copy of within assignment of errors admitted this 2nd

day of September, 1925. H. R. Crozier, Irvine P.

Aten Frank Kauke Attorneys for Plaintiff No. 207-J

Civil In the District Court of the United States for

the Southern District of California, Northern Division.

Earl R. Hudson, Plaintiff, -vs- Boston Insurance Com-

pany, a corporation, Defendant. Assignment of Er-
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rors Filed Sep 4 1925 Chas. N. Williams Clerk By
Edmund L. Smith Deputy Clerk Gallaher, Simpson &
Hays Attorneys at Law Brix Building Fresno, Cali-

fornia.

IN THE DISTRICT COURT OF THE UNITED
STATES FOR THE SOUTHERN DISTRICT

OF CALIFORNIA. NORTHERN
DIVISION.

EARL R. HUDSON,

Plaintiff,

-vs-

BOSTON INSURANCE COM-
PANY, a corporation.

Defendant.

No. 207-J Civil.

PETITION FOR WRIT OF ERROR

To the Honorable Paul J. McCormick, Judge of the

United States District Court:

The above-named applicant feeling aggrieved by the

jugment made and entered in the above entitled cause

on the 10th day of August, 1925, does hereby apply

for a writ of error from said judgment to the Circuit

Court of Appeals for the Ninth Circuit, for the rea-

sons set forth in the assignment of errors filed here-

with, and prays that a writ of error be allowed and

that citation be issued as provided by law, and that a
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transcript of the record and proceedings upon which

said judgment was based, duly authenticated, be sent

to the United States Circuit Court of Appeals for the

Ninth Circuit under the rules of Court in such case

made and provided.

Your petitioner further prays that the proper order

relating to the required security be made.

Boston Insurance Company

Petitioner

Redman & Alexander

By Gallaher, Simpson & Hays and

M. G. Gallaher

Attorneys for Petitioner

ORDER ALLOWING WRIT OF ERROR
Upon motion of the attorneys for the defendant in

the above entitled action and upon the filing of the pe-

tition for writ of error and assignment of errors, it is

ORDERED that a writ of error as prayed for in

said petition be allowed and that the amount of the

supersedeas bond to be given by defendant upon said

writ of error be and the same is hereby fixed at the

sum of Six Thousand ($6,000.00) Dollars, and that

upon the giving of said bond all further proceedings

in this Court be suspended, stayed and superseded

pending the determination of said writ of error by the

United States Circuit Court of Appeals for the Ninth

Circuit.

Dated : September 3, 1925.

Wm P James

United States District Judge
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[Endorsed] : No. 207-J Civil In the District Court

of the United States for the Southern District of Cali-

fornia, Northern Division. Earl R. Hudson, Plaintiff,

-vs-Boston Insurance Company, a corporation, De-

fendant. Petition for Writ of Error Filed Sep 4

1925 Chas. N. Williams, Clerk By Edmund L.

Smith Deputy Clerk Gallaher, Simpson & Hays At-

torneys at Law Brix Building Fresno, California.

Fidelity and Deposit Company

OF MARYLAND
BALTIMORE

SAN FRANCISCO BRANCH OFFICE

622 Insurance Exchange Building

SAN FRANCISCO, CAL.

The premium charged for this bond is $60.00 Dol-

lars per annum.
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IN THE DISTRICT COURT OF THE UNITED
STATES FOR THE SOUTHERN DISTRICT

OF CALIFORNIA NORTHERN
DIVISION.

EARL R. HUDSON,

Plaintiff,

-vs-

No. 207-J Civil

BOSTON INSURANCE COM-
PANY, a corporation,

Defendant.

BOND OF WRIT OF ERROR

KNOW ALL MEN BY THESE PRESENTS:

That we, the Boston Insurance Company, a corpora-

tion, as principal, and Fidelity & Deposit Company of

Maryland, a corporation, as surety, are held and firmly

bound unto Earl R. Hudson in the full and just sum

of Six Thousand and No/100 ($6,000.00) Dollars to

be paid to the said Earl R. Hudson, his executors, ad-

ministrators or assigns; to which payment well and

truly to be made we bind ourselves and each of our

successors and assigns jointly and severally by these

presents.

Sealed with our seals and dated this 30th day of

August, A. D. 1925.

WHEREAS, lately at a District Court of the United

States for the Southern District of California, North-
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ern Division thereof, in a suit depending in said court,

between said Earl R. Hudson and said Boston Insur-

ance Company a judgment was rendered against the

said Boston Insurance Company for the sum of Forty-

five Hundred and No/100 ($4500.00) Dollars, which

said judgment was entered on the 10th day of August,

A. D. 1925; and the said Boston Insurance Company

having obtained from said Court a writ of error to re-

verse said judgment in the aforesaid suit and a cita-

tion directed to the said Earl R. Hudson citing and

admonishing him to be and appear at the United States

Circuit Court of Appeals for the Ninth Circuit, to be

holden at San Francisco, in the State of California;

NOW THE CONDITION OF THE ABOVE
OBLIGATION IS SUCH that if the said Boston In-

surance Company shall prosecute such writ of error to

effect and answer all damages and costs if it shall fail

to make its plea good, then the above obligation to be

void; otherwise to remain in full force and virtue.

Boston Ins. Co.

By Chas A Colvin Manager

Its Manager and General Agent in and

for the State of California.

[Seal] FIDELTY & DEPOSIT COMPANY
OF MARYLAND

By E. E. Noyes

Its Attorney-in-Fact

Approved this 10 day of Sept. A. D. 1925.

Wm P James

United States District Judge
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STATE OF CALIFORNIA,
]
\ ss

County of Fresno J

On this 1st day of September, 1925, before me, N.

B. Swett, a Notary Public, in and for the County and

State aforesaid, duly commissioned and sworn, per-

sonally appeared E. E. Noyes, known to me to be the

person whose name is subscribed to the foregoing in-

strument as the Attorney-in-Fact of the Fidelity and

Deposit Company of Maryland, and acknowledged to

me that he subscribed the name of Fidelity and De-

posit Company of Maryland thereto as principal and

his own name as Attorney-in-Fact.

(Seal) N.B. Swett

Notary Public in- and for the State of California,

County of Fresno

[Endorsed] : No. 207-J Civil In the District Court

of the United States in and for the Southern District

of California, Northern Division. Earl R. Hudson,

Plaintiff, -vs- Boston Insurance Company, a corpora-

tion. Defendant. Bond on Writ of Error. Filed Sep

11 1925 Chas. N. Williams, Clerk By R S Zim-

merman Deputy Clerk Gallaher, Simpson & Hays

Redman & Alexander Attorneys at Law Aetna Build-

ing San Francisco, Cal.
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UNITED STATES OF AMERICA
District Court of the United States

SOUTHERN DISTRICT OF CALIFORNIA

1 CLERK'S OFFICE

EARL R. HUDSON,

Plaintiff,

-vs-

BOSTON INSURANCE COM-
PANY, a corporation,

Defendant.

' No. 207-J Civil.

-J

PRAECIPE

TO THE CLERK OF SAID COURT:
Sir:

You will please make, certify and transmit forth-

with to the United States Circuit Court of Appeals,

for the Ninth Judicial Circuit, at San Francisco, Cali-

fornia, a copy of the record in the above entitled cause

as a return to the writ of error heretofore sued out of

said Circuit Court of Appeals to review the judgment

in said cause, consisting of the following files and rec-

ords in said cause:

Complaint

Amended Complaint

Answer to Complaint

Stipulation respecting answer to amended complaint

Findings

Judgment

Bill of Exceptions
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Petition for writ of error and order allowing same

Writ of Error and admission of service endorsed

thereon

Assignment of Errors.

Bond on writ of error.

Stipulation waiving jury.

Redman & Alexander

Gallaher, Simpson & Hays

M. G. Gallaher

Attorneys for plaintiff in error.

[Endorsed] : Due and legal service of the within

Praecipe and receipt of a copy thereof is hereby ad-

mitted this 8th day of September, 1925. H. R. Cro-

zier Irvine P. Aten, Frank Kauke Attorneys for

Plaintiff. No. 207-J Civil U. S. District Court South-

ern District of California Northern Division. Earl

R. Hudson, Plaintiff, -vs- Boston Insurance Company,

a corporation, Defendant. Praecipe for Transcript of

Record Filed Sep 11 1925 Chas. N. Williams, Clerk

By R S Zimmerman, Deputy Clerk.
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IN THE DISTRICT COURT OF THE UNITED
STATES, SOUTHERN DISTRICT OF CALI-

FORNIA, NORTHERN DIVISION.

EARL R. HUDSON,

Plaintiff,

vs.

BOSTON INSURANCE
COMPANY, a corporation.

CLERK'S
CERTIFICATE.

Defendant.

I, CHAS. N. WILLIAMS, Clerk of the United

States District Court for the Southern District of Cali-

fornia, do hereby certify the foregoing volume con-

taining 114 pages, numbered from 1 to 114 in-

clusive, to be the Transcript of Record on Writ of

Error in the above entitled cause, as printed by the

plaintiff-in-error, and presented to me for comparison

and certification, and that the same has been compared

and corrected by me and contains a full, true and

correct copy of the citation, writ of error, complaint,

answer, amended complaint, stipulation respecting an-

swer to amended complaint, findings, judgment, stipu-

lation waiving jury, bill of exceptions, assignment of

errors, petition for writ of error and order allowing

same, bond on writ of error and praecipe.

I DO FURTHER CERTIFY that the fees of the

Clerk for comparing, correcting and certifying the

foregoing Record on Writ or Error amount to

and that said amount has been paid me by the plaintff-

in-error herein.
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IN TESTIMONY WHEREOF, I have hereunto set

my hand and affixed the Seal of the District

Court of the United States of America, in and

for the Southern District of CaHfornia,, Southern

Division, this day of October, in the year

of Our Lord One Thousand Nine Hundred and

Twenty-five, and of our Independence the One

Hundred and Fiftieth.

CHAS. N. WILLIAMS,
Clerk of the District Court of the

United States of America, in

and for the Southern District

of California.

By

Deputy.


